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YOUR Hotel in 
WASHINGTON 


In inviting your choice of this hotel for your 
Washington headquarters, we assure you that 


THE WILLARD 


will contribute its full share to the pleasures of 


your visit. 


Its fine old hospitality that won the 


favor of presidents and other personages in the 


past is more than a tradition. 


It is the present 


standard that makes “The Hotel of The Presi- 
dents” one of the most popular in America today. 


Under the Same Management 


THE WaALporF-ASTORIA 
New York 


THE BELLEVUE-STRATFORD 
Philadelphia 


THE WINDSOR 
Montreal 


BOOMER-DUPONT PROPERTIES CORPORATION 


Again Enlarged and Improved 
Greater Wisconsin Tax Service for 1927 


I.—Vol. 1. The Law and Compilation—Everything on Income 
Taxes as of Jan. 1, 1927, Rulings, Regulations, New FORMS 
to be used this year. Indexed and Cross Referenced. Volume 
I May Be Had Separately At $15.00 per Copy. 

II.—Vol. 2. The Income Tax Weekly Service—Current Rulings, 
Regulations, Court Decisions, etc. Weekly. Indexed Fully. 
III.—Vol. 3. Property and Inheritance Tax. The new Inheri- 
tance Tax Law, Comparative Rates for Past Years Which May 
Affect Estates Not Yet Closed. Rulings and Interpretations, 
Annotations of Cases, Real and Personal Property, including 
Bank Taxation. Fully Indexed. 

IV.—Consultation Privilege Allowing for Special Opinions and 
Advice on Tax Problems Arising in Our Subscribers’ Business. 
Complete Tax Service — All Taxes, $40.00 per Year 
Income Tax Service Only - - $30.00 per Year 
Inheritance and Property Tax Only, $25.00 per Year 
The Latest Wisconsin Income Tax Law, Annotated With 
Court Decisions 
PAPER COVERED—50 CENTS PER COPY 
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FEDERAL 
INCOME TAX INDEX 


On the subject of federal income taxes nothing 
can be more thorough, more complete, and inclu- 
sive than the above. 1100 pages of reference lead 
you instantly to every official authority: Law, Regu- 
lations, Rulings, Treasury Decisions, Court Cases 
and also the Decisions of the Board of Tax Appeals. 


In addition to comprehensiveness there is the 
uttermost simplicity of arrangement. The data 
arranged alphabetically like a dictionary is easily 
and promptly located. The Index takes the “search” 
out of research. 


1922-1925 are in permanent form. The current 
material is in a single cumulative Supplement, 
which never piles up but always remains conven- 
ient. 


Accountants, lawyers, and executives have been 
using this Service for years. 


Income Tax Index Service, Inc., 
9-15 Clinton St. 
Newark, New Jersey. 


Please send me without obligation full information concern- 
ime 5. F. & . 


Business 
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That Can Be Reduced? 
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Every successful business man knows 
that the surest and quickest way to 
INCREASE PROFITS is to RE- 
DUCE EXPENSES! Whenever busi- 
ness executives try the Addressograph 
FREE, they are convinced that it 
saves time and reduces clerical ex- 
pense. 


* 
May we explain further—without a 
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Ps WITH 
Simply check and mail the ,” terrer 
coupon— HEAD TO 


o Adressograph Co., 
Pd 928 W. Van Buren St., 

Pa o Chicago, Illinois 
o (1 Please explain how Ad- 


@ dressograph will reduce eur 
o expenses and increase our sales. 
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When Corporations 
Pay Dividends 


As stock transfer agent, this 
institution furnishes corpora- 
tions with accurate lists of 
their stockholders at dividend 
periods. In 1926, these lists 
covered 45,045 type-written 
pages containing 675,687 names 
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The Corporation Trust Company and Commerce 
Clearing House announce the formation of a new 


company, to be known as 
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pany, Certified Public Accountants, Chicago 

FREDERIC BURNHAM, Mayer, Meyer Austrian & 
Platt, Attorneys, Chicago 
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The present Services of both The Corporation Trust Company and 
Commerce Clearing House will be continued in their present form 


to the end of the current year. 


For 1928 each Service will represent 


an amalgamation of all the experience and knowledge and facilities 
of both companies in the compilation and publishing of Loose-Leaf 
Reporting Services, augmented by the increased capacity for improve- 
ments and refinements natural to the union of two such organizations. 





J. K. Mover 
Chairman, Special Advisory Committee, Bureau of Internal Revenue 


To determine the reasons for the congestion of unsettled cases in the Bureau of 
Internal Revenue and to give assistance in the final disposition of such cases, the 
Special Advisory Committee has been established. The new organization, which 
began to function on August 1, displaced the Sixty-day Conference units of the 
corporation audit division and personal audit division. Mr. Moyer, chairman of 
the committee, is well fitted for his assignment. He was a member of the Com- 
mittee on Appeals and Review, an important unit of the Bureau prior to the 
passage of the Act of 1924, and has since had an extensive experience in 
administrative work in the Income Tax Unit. 
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We Announce 


HUBBARD’S 
FEDERAL INCOME TAX LAWS 
ANNOTATED 


By F. MORSE HUBBARD (of the New York Bar) 
A monumental work of more than three thousand pages, by a lawyer experi- 


enced in Federal Income Tax Law Practice. 


The only fully annotated compilation of Federal Income Tax Laws, with 
annual cumulative supplement. 


Some Outstanding Features 


. All income tax laws enacted by Congress since 1861. 
Acts arranged in chronological order. 
Each Act treated separately, with its sections in proper 
sequence. : 
Every section of each Act fully annotated. 
Every decision, regulation and ruling in its proper place in 
the context to which it relates. 
Amendments to statutes and regulations clearly shown and 
fully explained. 
Effect of decisions and rulings on previous decisions and 
rulings clearly indicated. 
. Comparison of one Act with another made easy. 
Nothing but official material in the text, all editorial com- 
ment being in footnote.  — 
Appendix containing miscellaneous statutes. 
11. Forms used under all the modern Acts. 
12. Tables and finding lists. 
13. Comprehensive topical index. 
14. Annual cumulative supplement service—always up-to-date. 


When you see HUBBARD’S FEDERAL INCOME TAX LAWS ANNO- 
TATED you will understand what we mean when we say that it is the only real 
LAWYERS’ REFERENCE BOOK on the subject. 

Write to us, or to your own law book seller, for 12-page descriptive pamphlet 
showing specimen pages of the book and stating terms of subscription. 

Ready for delivery in August. 


“BAKER. VOORHIS & > CO. Be 
_45 JOHN ST.~ ~ ~ NEW ROUSE 
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The Limitations on the Refund 
of Excise Taxes 


By GerorcE M. WILMETH* 


1918 was signed by. the President, and be- 
came effective. This Act, in addition to In- 
come and Excess Profits taxes, etc., levied certain 
so-called “War taxes,” some of which were imposed 
upon the consumer, some on the dealer, and some on 
the manufacturer, producer or im- 
porter, the theory being that by so 
spreading the collection of revenue, 
the taxes would not be burdensome 
to any particular class of taxpayers. 
The taxes imposed under Section 
900 of this Act were designated as 
Manufacturers’ Excise taxes, and 
were levied at certain percentages of 
the prices for which the various ar- 
ticles enumerated or included in the 
21 respective subdivisions of Section 
900 were sold by the manufacturer, 
producer, or importer thereof. Sub- 
division (3) imposed a tax of 5 per 
cent upon “tires, inner tubes, parts 
or accessories” for automobiles, 
trucks, automobile wagons, other au- 
tomobiles and motorcycles. Subdivi- 
sion (3) of Section 900 of the Rev- 
enue Act of 1921, effective January 
1, 1922, continued this tax at the 
same rate of 5 per centum. Subdivi- 
sion (3) of Section 600 of the Rev- 
enue Act of 1924, effective July 2, 
1924, continued the tax on the same articles, but re- 
duced the rate to 2% per centum. 

Shortly after the Revenue Act of 1918 became ef- 
fective, the Treasury Department promulgated Regula- 
tions 47, covering the operation of Section 900, and in 
Articles 15 and 16 of such Regulations laid down broad 
general definitions of the terms “parts” and “acces- 
sories,’ and in accordance with these broad definitions 
it was held that practically every article used in con- 
nection with an automobile or motorcycle was a “part 
of accessory” ‘within the meaning of the statute, and 
was therefore subject to the tax. 


(¥: FEBRUARY 25, 1919, the Revenue Act of 





*Of the District of Columbia bar. 








GrEOrRGE M. WILMETH 


From time to time, after the promulgation of the 
Regulations, manufacturers of various articles used in 
the construction or repair of automobiles and motor- 
cycles appeared in the Department, and proved to 
the satisfaction of the officials in charge of the ad- 
ministration of the taxing statutes that many articles 
which had been arbitrarily classified 
as “parts or accessories” were, in 
fact, ordinary commercial commodi- 
ties; and that others were sold in 
such an unfinished condition as to 
constitute mere raw materials. In all 
such cases, where the evidence was 
considered as _ conclusive, rulings 
were issued holding the articles to be 
exempt from tax, and the taxpayers 
were advised of their right to file 
claim for refund of the taxes er- 
roneously paid on sales of the same. 

Among the first articles on which 
exemption was conceded were bolts 
and nuts. Later, the manufacturers 
of piston rings proved that their 
product was an article of general 
commercial use, and as a result, re- 
funds were made to these manufac- 
turers amounting to more than a mil- 
lion dollars. Following the publica- 
tion of this ruling, the manufacturers 
of spark plugs appeared and proved 
that these articles were also of gen- 
eral commercial use, and upon exemption being 
tion to the general principle of refunding taxes which 
conceded by the Department, refunds of taxes paid 
thereon were made, totaling more than three million 
dollars. And so it went, one article after another be- 
ing exempted, and refunds of taxes erroneously col- 
lected thereon being made in accordance with the pro- 
visions of Section 3220 of the Revised Statutes. 


Section 3220 of the Revised Statutes (as amended 
by Section 1111 of the Revenue Act of 1926, en- 
acted by the 69th Congress on February 26, 1926) 
provides, in part, as follows: 
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“* * * the Commissioner of Internal Revenue * * * is au- 
thorized to remit, refund and pay back all taxes erroneously or 
illegally assessed or collected, all penalties collected without 
authority, and all taxes that appear to be unjustly assessed or 
excessive in amount, or in any manner wrongfully collected; 


** *” 

This provision of law authorizing the refund of 
taxes erroneously collected has been in existence, 
in substantially the same language, since the year 
1866, and under its authority many hundreds of 
millions of dollars have been refunded to the tax- 
payers from whom they were illegally collected. 


Until recently, no one has ever questioned the 
propriety of the action of Congress in providing 
this means of making restitution to the taxpayers 
from whom taxes have been collected without au- 
thority of law; and in all cases where formal claims 
were filed, and satisfactory evidence of the amount 
of overpayment furnished, refunds were made as a 
matter of course. However, notwithstanding this 
long established, and unquestionably fair and just 
provision of law, manifestly intended to afford relief 
to all classes of taxpayers who might have been un- 
justly deprived of the use of their funds, the 69th 
Congress, in its second session, after providing in 
the First Deficiency Bill for 1927 (Public No. 660) 
an item of $175,000,000 for refunding taxes illegally 
collected, added the following proviso: 


“No part of this appropriation shall be available to refund 
any amount paid by or collected from any manufacturer, pro- 
ducer, or importer, in respect of the tax imposed by subdivision 
(3) of Section 600 of the Revenue Act of 1924, or subdivision 
(3) of Section 900 of the Revenue Act of 1921 or of the 
Revenue Act of 1918, unless the Commissioner of Internal Rev- 
enue certifies to the proper disbursing officer that such manu- 
facturer, producer, or importer has filed with the Commis- 
sioner, under regulations prescribed by the Commissioner with 
the approval of the Secretary of the Treasury, a bond in such 
sum and with such sureties as the Commissioner deems neces- 
sary, conditioned upon the immediate repayment to the United 
States of such portion of the amount refunded as is not dis- 
tributed by such manufacturer, producer, or importer, within 
six months after the date of the payment of the refund, to the 
persons who purchased for purposes of consumption (whether 
from such manufacturer, producer, importer, or from any 
other person) the articles in respect of which the refund is 
made, as evidenced by the affidavits (in such form and con- 
taining such statements as the Commissioner may prescribe) of 
such purchasers, and that such bond, in the case of a claim 
allowed after the passage of this Act, was filed before the 
allowance of the claim by the Commissioner.” 


This provision of the law, if enforced, would re- 
sult in practical confiscation of many millions of 
dollars illegally collected under alleged authority of 
Subdivision (3) of Sections 600 and 900 of the 
Revenue Acts in question, from manufacturers, pro- 
ducers and importers of automotive equipment, 
while permitting all manufacturers, producers and 
importers of other classes of merchandise to recover 
out of the same appropriation, any sums which may 
have been collected from them during the same 
period, as a result of misinterpretation or malad- 
ministration of other subdivisions of the same sec- 
tions of these Revenue Acts, under which mer- 
chandise sold by them was held to be taxable. 

What is the reason for this discrimination against 
one particular class of taxpayers? If, as everyone 
must admit, a taxpayer is entitled to recover sums 
which have been taken from him without authority 
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of law in the guise of taxes, why should Congress, 
without attempting to in any way amend or modify 
the provisions of Section 3220 of the Revised 
Statutes, arbitrarily select one particular class out 
of all the taxpayers in this country as an excep- 
tion to the general principle of refunding taxes 
which have been collected without authority of law. 


Origin of Refund Restriction Provision 


Let us see by whom this discriminatory legisla 
tion was instigated, and whether it is justified by 
the arguments advanced in its support. 


While the First Deficiency Appropriation Bill for 
1927 was under consideration by the Subcommittee 
of the House Committee on Appropriations, in 
January, 1927, the following letter was addressed 
by Secretary Mellon to Hon. Martin B. Madden, 
chairman of the Committee on Appropriations: 


“My Dear Mr. Chairman: The revenue acts of 1918, 
1921, and 1924 imposed an excise tax upon the sale by the 
manufacturers of certain automobile parts and accessories, 

“Under the regulations of the Treasury Department, a 
manufacturer was authorized to reimburse himself in the 
amount of tax paid by quoting the selling price and the 
tax in separate amounts and collecting the tax from the 
purchaser. 


“There have been several court decisions to the effect 
that certain articles, upon the sale of which a tax had been 
paid, were not automobile parts or accessories, that the law 
did not impose a tax upon their sale, and that the amounts 
paid as a tax should be refunded. 


“If these decisions become final, refunds will be payable 
to the manufacturers who availed themselves of the priv- 
ileges granted by the regulations and who collected the 
amounts from the purchasers. .Many reputable automobile 
manufacturers have informed me that they do not intend 
to file claims for refund of amounts which they collected 
from the purchasers except in cases where they can pass 
the refund back to the purchasers, for obviously they 
would otherwise be unjustly enriched. At the same time, 
I am informed that certain former employees of the 
Treasury Department have already secured the signatures 
of some manufacturers to agreements under which the 
former employee will prosecute all claims for refunds of 
taxes excessively paid by the manufacturer. 


“It is my opinion that no refund should be made in these 
cases unless the manufacturer has filed, prior to the mak- 
ing of the refund, a statement under oath setting forth the 
names of the purchasers from whom he collected, and 
unless the manufacturer has agreed in writing with the 
Commissioner of Internal Revenue to distribute the refund 
to the purchasers. The Chairman of the Committee on 
Ways and Means and the Chairman of the Committee on 
Finance have informally approved this policy. 


“Accordingly, I am transmitting herewith a draft of a 
proposed provision to be added to the paragraph of the 
deficiency appropriation for refunding internal revenue 
taxes illegally collected, made pursuant to the estimate 
therefor transmitted by the President to the Speaker of 
the House of Representatives under date of December 10, 
1926, and referred to your committee. 

“Very truly yours.” 


The proposed provision submitted with the Sec- 
retary’s letter was as follows: 


“In the paragraph of the deficiency appropriation bill mak- 
ing the appropriation for refunding taxes illegally collected, 
insert at the end of the paragraph a semi-colon and the fol- 
lowing : 


“Provided further, that no part of this appropriation shall be 
available to remit, refund, or pay back any amounts paid by or 
collected from any person in respect of the tax imposed by 
subdivision (3) of Section 600 of the Revenue Act of 1924, 
or subdivision (3) of Section 900 of the Revenue Act of 1921 
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or of the Revenue Act of 1918, if such person, under the regu- 
lations applicable thereto, reimbursed himself from the pur- 
chaser, unless the Commissioner of Internal Revenue certifies 
to the proper disbursing officer that such person has filed, under 
regulations, prescribed by the Commissioner of Internal Rev- 
enue, with the approval of the Secretary of the Treasury, a 
statement under oath setting forth the names of such pur- 
chasers and the amounts of the reimbursement, and that such 
person has agreed in writing with the Commissioner of Internal 
Revenue to distribute the amounts remitted, refunded, or paid 
back among such purchasers in proportion to the amounts col- 
lected from them.” 


When the tax became due from the manufac- 
turer, the Department did not concern itself with 
the question of whether he had been able to col- 
lect either the purchase price or the tax from the 
customer. Why should it now concern itself with 
the question of whether the manufacturer is “un- 
justly enriched” as a result of inability, or his dis- 
inclination to locate the consumer and return to 
him the few cents which may have been collected 
from him on account of the tax. Is there any more 
reason why the Government should be “unjustly 
enriched” by demanding the return of these 
amounts to which it admittedly has no legal right, 
than why the manufacturer by whom the taxing 
statutes and the Departmental Regulations presume 
it to have been paid should profit by it? 


The Secretary states that under the Departmental 
Regulations the manufacturer was authorized to re- 
imburse himself in the amount of tax paid by quoting 
the selling price and the tax in separate amounts, 
and that they availed themselves of the privileges 
granted by the Regulations. 


As a matter of fact, the regulations do not au- 
thorize the manufacturer to reimburse himself in 
the amount of the tax paid, nor do they grant any 
such privileges. The Treasury Department has no 
legal authority to fix the price for which a manu- 
facturer may sell his product, or limit the amount 
of profit which he may make on his sale. A manu- 
facturer is perfectly within his rights to sell his 
product either at a loss, or at an exorbitant profit, 
without let or hindrance from the Department, the 
only concern of the Bureau of Internal Revenue 
being to fix the basis on which the tax must be 
computed in accordance with the law. The Depart- 
ment could not authorize him to reimburse him- 
self for the amount of the tax, and neither could it 
prevent him from reimbursing himself. This was 
a matter entirely within his own discretion. 


Since the date of the original enactment of the 
provision of law authorizing the refund of taxes 
illegally collected, millions of dollars have been re- 
turned to the taxpayers from whom illegal collec- 
tions were made, without any apparent concern on 
the part of the Government as to whether the tax- 
payers were “unjustly enriched” thereby, or 
whether the citizens with whom such taxpayers did 
business received the benefit of any portion of the 
refunds which they might have contributed to the 
taxpayer’s income, through doing business with 
him. It seems, therefore, that the interests of the 
taxpayer’s customers, or the fact that the taxpayer 
himself might profit, have never, heretofore, been 
considered by the Department as matters of much 
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importance, which fact would seem to indicate that 
these arguments were probably intended, more or 
less, to camouflage the real, underlying reason for 
demanding this unique and_ unprecedented 
legislation. 


Activities of Former Bureau Employees 


We come now to the final argument advanced 
by the Secretary, to the effect that certain former 
employees of the Department have secured the sig- 
natures of some manufacturers to contracts as the 
result of which they may receive fees for advise 
and assistance in the preparation of claims for re- 
fund of amounts to which such manufacturers are 
entitled. Since it is requested that the limitation 
of the refunds be made effective only with respect 
to the taxes imposed under certain specified provi- 
sions of the taxing statutes, it appears to be the 
aim of the Department to penalize manufacturers 
who may have availed themselves of the services 
of former employees whose activities have been 


_ confined to these particular taxes, and at the same 


time punish the former employees by preventing 
them from receiving the anticipated fees for serv- 
ices rendered. The Secretary does not imply that 
there has been any violation of law on the part of 
either the former employees, or the manufacturers 
who availed themselves of their services, and fails 
to specify any reason for objecting to the activities 
of the former employees. As a matter of fact, both 
the manufacturers and the former employees of the 
Department are acting not only within their rights, 
but entirely within the law, but, unfortunately for 
both, the former employees have done violence to 
certain arbitrary rules designed by the Committee 
on Enrollment and Disbarment of the Department, 
to prevent employees leaving the service from 
profiting by experience gained while enjoying the 
munificent bounty of Uncle Sam, while at the same 
time preventing the taxpayer from being advised 
of his rights until after the statute of limitations 
has operated to bar from refund amounts which 
have been illegally collected from him. 


The provision originally proposed by the Treas- 
ury Department purports to be an attempt to pro- 
tect the interests of the parties by whom the manu- 
facturers were reimbursed for the amount of the 
tax, and provided only that where reimbursement 
has been collected from the purchaser, the amount 
be refunded to him, but the provision as redrafted 
in Congress makes it impossible for manufacturers 
who never collected reimbursement for the tax, as 
such, or even the purchase price of their merchan- 
dise, to recover the tax which they were illegally 
required to pay out of their own pockets, on now 
admittedly nontaxable sales. 


While the provision as finally enacted may have 
been drafted by someone in Congress in such lan- 
guage as to prevent a refund to these manufac- 
turers under any circumstances, the drastic 
language used probably resulted from an inaccurate 
statement of fact made by a representative of the 
Bureau during the hearing, when he said: 


“We are suggesting this legislation because the manufacturer 
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of the accessories invariably did not pay the tax, but passed it 
on to the consumers.” 

To anyone who has,the slightest familiarity with 
the automotive industry, this statement is absurd, 
for while it is true, particularly with respect to the 
higher priced accessories, that some manufacturers, 
in order to be able to meet competition, and avoid 
being required to pay tax on the price including 
the tax, billed and collected the tax as a separate 
item, a very large number of manufacturers did not 
even increase their prices on account of the im- 
position of the tax, or make any mention of tax 
to their customers in connection with their sales. 
Of course, it may be possible that the representa- 
tive of the Bureau who made this misstatement 
was not properly informed as to the facts, and had 
no intention of deceiving or misleading the Com- 
mittee, but it cannot be denied that the facts were 
easily accessible to him, and it would seem that if 
he really desired to present the facts, the least he 
could have done would have been to make sure 


of them in advance of appearing before the Com- 
mittee. 


However, even though the tax had been collected 
from the purchaser as a separate item, in addi- 
tion to the invoice price, in every case, it still con- 
stituted a portion of the manufacturer’s contract 
selling price, and when it is determined to have 
been collected from the manufacturer without au- 
thority of law, he is the one who is entitled to re- 
covery of the same. 


Tax Imposed Upon Manufacturer 


The taxes imposed by Sections 900 of the Rev- 
enue Acts of 1918 and 1921, and Section 600 of 
the Revenue Act of 1924, were imposed by law 
upon the sale of the taxable article by the manu- 
facturer, producer, or importer. The Treasury De- 
partment, in drafting its regulations covering the 
operation of this tax, specifically and forcibly laid 
down the principle that the tax was imposed upon 
the manufacturer and must be paid by him on all 
sales made, whether or not he was able to collect 
reimbursement for the amount from his customers. 


During the effective period of the tax, very many 
cases arose where the manufacturer did not consider 
his product to be taxable under the law, and col- 
lected from his customers only the long established 
selling price, but when the Department discovered 
that he had failed to pay tax on articles which it 
held to be taxable under the law, he was assessed 
not only for the tax on such sales, but also a 25 
per cent penalty for failure to make return; a 5 
per cent penalty for delinquency in paying the tax, 
and 1 per cent interest per month from the date 
the tax became due until it was paid. In such cases, 
when the taxpayer protested that it was unjust 
and inequitable to require him to pay the tax, when 
he was unable to reimburse himself by collecting 
the amount from his customers, he was told that 
the Department could not consider the justice or 
equity of the case, but only the specific provisions 
of the taxing statutes; and that since the tax was 
imposed on him by the law, the Department had 
no option but to collect it; and that the question of 
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whether or not he collected reimbursement for the 
amount from his customers was a matter for set- 
tlement between himself and the customers, over 
which the Department had no jurisdiction. 


Early in the year 1919, shortly after the effective 
date of the Revenue Act of 1918, various states and 
cities refused to reimburse certain dealers for the 
tax on automobiles and parts purchased by them, 
contending that the Federal Government was 
estopped by the provisions of the Constitution from 
levying a tax on the instrumentalities of a state 
or political subdivision thereof, and, upon the 
matter being presented to the U. S. Attorney Gen- 
eral, he rendered an opinion to the effect that the 
tax was not imposed upon the purchaser, but upon 
the manufacturer; and that, accordingly, the manu- 
facturer must pay the tax even on sales to states 
and cities; and that the question of whether or 
not the manufacturer was to be reimbursed by the 
purchaser for the amount of the tax was a matter 
of contract between the parties to the sale, over 
which the Government had no jurisdiction. 


In the course of the hearing before the Subcom- 
mittee of the House Committee on Appropriations, 
in connection with the discussion of the question of 
whether or not the manufacturer’s interest in the 
claim is affected by passing the tax on to the dealer 
and the consumer, it developed that at least one 
member of the Committee had some doubt as to 
whether the manufacturer could be legally deprived 
of these funds, and felt that the question was one 
which should be decided by the courts. Following 
is the record of his attempt to determine whether 
the matter had been passed upon by the courts: 


“Mr. BucHANAN. In any of these cases decided by the 
courts, do you know whether or not the defense has been put 
up that the manufacturer of these accessories who paid the tax 
under the regulations of the Treasury Department added that 
amount to thd price and passed it on to the dealer or the con- 
sumer, and therefore had no interest in the refund of the tax? 

Mr. Nasu. All the facts in the cases, of course, are pre- 
sented to the courts. 


Mr. BucHANAN. The question is whether the pleadings pre- 
sented that particular point for the courts to decide in any of 
the cases that have been decided. 


Mr. Nasu. The question presented to the court was whether 
the particular article is designed primarily for use in an auto- 
mobile, as an automobile accessory. 

Mr. BucHANAN. I understand that. 

Mr. Nasu. The court has never gone any further. 

Mr. BucHANAN. The court held it was not; but in those 
items that you read were some not primarily for use in auto- 
mobiles? The question I want to ask you is this. The Treas- 
ury has adopted regulations permitting them to pass the tax 
on to the consumer. They have passed the tax on, in obedience 
to the regulations, which have the force of law, and therefore 
the consumer has paid the tax, and the manufacturer would 
have no further interest in it. 

Mr. Nasu. Under the law the manufacturer is the taxpayer. 

Mr. BucHANAN. I know. 

Mr. Nas#. The manufacturer is the taxpayer according to 
the law. 

Mr. BucHANAN. You collect it from him, and the same 
law authorizes him to collect it from the other fellow, and he 
has no maintainable interest in it any further? 

Mr. Nasu. He is the taxpayer the Treasury must collect 
from. 

Mr. Woop. He is in the nature of a trustee. 

Mr. BucHANAN. Absolutely, and whatever suit was filed 
would have to be maintained in that capacity in the courts 0! 
equity. 








he 
et- 


ive 
nd 
the 
m, 
vas 
om 
ate 
the 
en- 
the 
oN 
nu- 
tes 
or 
the 
‘ter 
ver 


ym- 
ns, 
1 of 
the 
aler 
one 
, to 
ved 
one 
‘ing 
her 


the 
. put 
» tax 
that 
con- 
tax? 


pre- 


pre- 
iy of 


ether 
auto- 


those 
auto- 
reas- 
> tax 
lience 
efore 
vould 


payer. 
ng to 


same 
nd he 


‘ollect 


filed 
rts of 





September, 1927 


Mr. Woop. That would depend upon the pleadings. 


Mr. BucHANAN. That is what I asked him, whether the 
pleadings have presented that question so the courts would 
pass upon it. Jt seems to me that this is the vital question in 
the case. This is the first time it has ever been brought to my 
attention.” (Italics supplied.) Here, again, the representative 
of the Treasury Department side-stepped giving a direct an- 
swer to a question which the Committee considered vital in 
determining the propriety of providing the desired legislation. 


As a matter of fact, the Court of Appeals of the 
District of Columbia in the case of Heckman & Com- 
pany v. I. S. Dawes & Son Company, Inc. (decided 
April 5, 1926) had recently decided the question 
which Mr. Buchanan considered so vital, and while 
it may be possible that Mr. Nash did not know of 
the decision, and did not deliberately evade the 
question or conceal the facts, in order to procure 
the desired legislation, it is well known that the 
officials of the Department who were charged with 
the administration of the sales tax laws and the 
adjustment of sales tax claims, and who furnished 
Mr. Nash the data and information necessary for 
his use in connection with this feature of the hear- 
ing, Were in possession of this decision of the court. 
The decision follows: 


“Pursuant to a regulation promulgated by the Commissioner 
of Internal Revenue, defendant paid a tax equal to 10 per cent 
of the price of cider manufactured by it, adding such tax to 
the selling price of cider purchased by plaintiff. Subsequently 
the tax was held unauthorized, and defendant sought and ob- 
tained a refund of the tax paid by it. Plaintiff demanded a 
refund from defendant of the 10 per cent paid by it as a part 
of the purchase price of the cider, which demand was refused. 
Held, that the payment by plaintiff of this 10 per cent was the 
result of nothing more than a mistake of law, and presented no 
ground for equitable relief; and a decree dismissing its bill 
affirmed. 

“The Revenue Act of 1918, as construed by the Treasury 
Department, imposed a tax on the manufacturer, not the 
dealer. The defendant, as such manufacturer, paid this tax. 
In selling to the plaintiff, it added to the selling price the 
amount of the tax, which plaintiff voluntarily paid in order to 
continue ‘dealing in cider, which was a large and profitable 
portion of its business.’ Defendant paid no tax for the plain- 
tiff but for itself. The sale to the plaintiff was not induced by 
misrepresentation as to law or fact, nor was it the result of 
undue influence on the one side and undue confidence on the 
other. The payment of this 10 per cent by plaintiff, therefore, 
was the result of nothing more than a mistake of law, and such 
a situation presents no ground for equitable relief. Jordan v. 
Stevens, 51 Me., 78, and Grant v. Gutffrida, 50 App. D. C., 28, 
267 Fed., 330, 48 Wash. Law Rep., 473.” 


In Kaster v. Duffy-Mott Co., 213 N. Y. Supp., 128, 
the facts were identical with those here, and the 
court said: 


“Plaintiffs seek in this action to recover from the defendant 
the amount of the 10 per cent tax which was included irr the 
price they paid. The tax however, under the law, was in no 
event payable by plaintiffs, but only by the manufacturer; that 
is, the defendant. There was no tax, or claim of tax against 
the plaintiffs. The plaintiffs did not pay the money under 
duress. There was no governmental claim made against the 
plaintiffs, and the cases cited by the latter, holding the right 
to recover for tax paid under the belief that it was valid when 
in fact-it. was void, are not in point. The. payment was not 
made under a mistake of fact. Both parties knew of the enact- 
ment of the law. The defendant made the purchase price of 
the cider greater because of its belief that it had to pay the 
tax to the government ; but, nevertheless, the plaintiffs merely 

aid the price which the defendant demanded for its goods. 
Plaintiffs made no claim of any agreement that the defendant 
was to repay the 10 per ‘cent in the event that the cider should 
be held:not: to be taxable: Under such circumstances, the 
Plaintiffs may not recover.” 
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In view of the manifest impossibility of tracing 
the products through the jobbers and dealers to 
the consumers, and the requirement that such por- 
tion of the tax as is not passed along to the con- 
sumer shall be paid back to the Government at the 
end of six months, it seems clear that if the prin- 
cipal object of the Department in procuring this 
legislation was not the chastisement of former em- 
ployees, it must have been the desire to confiscate 
the tax which it admits to have collected from these 
manufacturers without authority of law; and that 
the approval of Congress to the scheme was ob- 
tained as a direct result of failure on the part of 
the representative of the Department, either de- 
liberately or otherwise, to disclose all of the facts 
which had an important bearing on the issue. 


Provision Twice Rejected by the Senate 


Before the enactment of this discriminatory pro- 
vision of law by both Houses of Congress it was 
twice rejected by the Senate, and was only finally 
accepted by that body, on the recommendation of 
the Conference Committee, in order to permit the 
passage of the deficiency bill before the closing of 
Congress and provide funds which were vitally 
necessary for the operation of the various branches 
of the Government. 


The Congressional Record during the period 
when this provision was under discussion shows 
that several senators took a decided stand against 
it. It is recorded on pages 2167 and 2168 of the 
Congressional Record of January 24, 1927, that 
Senator Robinson (of Arkansas) stated that the 
substance of this amendment “is an important 
precedent.” 

“There is no} more reason why the refund of this particular 
tax should be required to be distributed in the way which is 
provided here than for similar treatment of hundreds of mil- 
lions of dollars which have been illegally collected and refunded 
during the past few years,” he said further. 

Senator Warren stated informally Monday 
morning, January 24, 1927, that this amendment 
was one of the most “impracticable ones” he had 
ever seen. 


Senator Caraway said, as recorded on page 2324 
of the Congressional Record of January 26, 1927, 
that “of course, we all agree that if a man has had 
taxes collected from him which he ought not to 
have paid, he ought to have them back.” 

On page 2164 of the Congressional Record of 
January 24, 1927, Senator Smoot is credited with 
the following statement: 

“The one who wrote the amendment might just as well have 
said: ‘AIl taxes illegally collected under subdivision 3 of Sec. 
tion 600 and 900 shall not be refunded to those from whom 
they were illegally collected.’ That, in substance, would be 
the effect of the amendment, and I am quite sure the Senator 
would not like to have an amendment of that character agreed 
to.” 

Congressman Green, on page 3066 of the Con- 
gressional Record of February 4, 1927, quotes a 
United States Senator as follows: 

“The trouble about this amendment is that it is not honest 


for the Government to withhold from.the taxpayer something 
that it illegally collected.” 


(Continued on page 348.) 






























































































































































































































































Repossessions of Real Estate. 


By P. Rosert G. Ssostrom* 


Fee ONE at all interested in handling, for in- 


come tax purposes, repossessions. of real estate 

which have been sold on terms involving future 
payments, must recognize the confusion which arises 
by reason of the inconsistencies apparent in Article 46, 
Regulation 69. This article asserts different treat- 
ments, dependent upon whether the real estate repos- 
sessed was sold on a contract or sold outright. 

With reference to sales on contract, Article 46 pro- 
vides : 

“If the vendor had retained title to the property and the 
purchaser defaults in any of his payments and the vendor 
repossesses the property * * *, the difference between (1) the 
entire amount of payments actually received * * * and (2) 
the sum of the profits previously returned as income * * * 
will constitute gain or loss as the case may be * * * and the 
basis of the property in the hands of the vendor will be the 
original basis at time of the sale.” 

But as to sales outright, Article 46 says: 

“If the vendor had previously transferred title to the pur- 
chaser, and the purchaser defaults * * * and the vendor re- 
acquires the property, such repossession shall be regarded as a 
transfer by the vendor in exchange for the property of so 
much of the face value of the purchaser’s obligations as are 
applied by the vendor to the purchase or bid price of the 
property. Such an exchange will be regarded as having re- 
sulted in the realization by the vendor of gain or loss * * * 
_. measured by the difference between the fair market value of 
the property and the face value of those obligations * * * to 
the extent that the fair market value thereof was previously 
recognized * * *. The fair market value of the property shall 
be presumed to be the amount for which it is bid in by the 
vendor in the absence of clear and convincing proof to the 
contrary. If property so acquired is subsequently sold, the 
basis is the fair market value of the property at the date of 
acquisition.” 

In so far as the above quoted regulation applies to 
real estate sold on contract, the same is logical, equi- 
table, and in accordance with sound, practical handling 
of the situation. 


In the case, however, of real estate sold outright and 
title transferred to the purchaser, the purchaser giving 
back a mortgage covering the deferred payments on 
which he subsequently defaults and by agreement al- 
lows the vendor to repossess the property against the 
cancellation of the mortgage, the handling of the sit- 
uation as outlined in the above quoted regulation is 
unfair to the vendor and is neither equitable or logical 
and should be amended. 


Under the provisions of Article 46, such repossession 
is to be regarded as the realization by the vendor of 
either gain or loss for the year of repossession, accord- 
ing to what the difference is between the fair market 
value of the property and the face value of the mort- 
gage notes which are applied as the repurchase or bid 
price for the property, to the amount which the vendor 
originally reported them as being the fair market value 
of said mortgage obligation. At the same time the 
regulation states that the fair market value of the prop- 
erty shall be presumed to be the amount of the can- 
celed obligation for which it is turned back to the 
original vendor unless clear and convincing proof to 
the contrary is submitted. 


*Attorney-at-law, Miami, Florida. 








G.C.M. 880 interprets the regulation as follows: 

“When the vendor repossessed the property he realized in- 
come measured by the excess of its fair market value over 
the basis to him of the purchaser’s obligation surrendered for 
the property.” 

For determining gain or loss in case of a subsequent 
sale of this property, the basis shall be the fair market 
value of the property at the date of repossession. 


Repossession Illustrations 


The following example is submitted as an illustra- 
tion: “A” owns a piece of real estate which cost him 
$20,000.00. He sells this outright in 1925 to “B” for 
$50,000.00. “B” pays cash $10,000.00, and gives back 
a mortgage to “A” for $40,000.00. “A” transfers 
the title to “B” and holds a mortgage payable in four 
years, $10,000.00 to be paid each year. “A” sold this 
property June 1, 1925. On December 31, 1925, he had 
received the original cash payment of $10,000.00, and 
a semi-annual payment of $5,000.00 on account of 
mortgage. 

When “A” filed his return for 1925 he reported the 
sale as follows: 


gE a Oe ae $50,000.00 
Se Oe ese ce ake tne aes mep ees 20,000.00 
PN DUE ooo cic vice ecvcees $30,000.00 
6 ge ls eee eae $20,000.00 
Cagis COmecten Mt F9es on... osc s ew seases 15,000.00 
Wo a ar gee ace 5,000.00 
Total Amount Due on Mortgage Dec. 31, 
BEE PENI, RRC 2s ee $35,000.00 


In 1926 “B” notifies “A” that he is unable to make 
any further payments on the mortgage and offers to 
re-transfer the title of the property to “A” against a 
cancellation of the balance due on the mortgage, which 
is $35,000.00. ‘‘A” accepts this proposition and there- 
upon in 1926 repossesses the property which he sold in 
1925 for $50,000.00 and which cost him $20,000.00. 
According to Article 46 “A” must report on his 1926 
return as follows: 

Fair market value at time of repossession (which is 


presumed to be the amount at which the vendor 
takes it over), namely, the balance due on the 


a: I Bib 5 ben SRERi Ses deine td $35,000.00 
Face value of the mortgage to the extent that the 


same has already been recognized, viz........... 5,000.00 


The vendor is therefore obliged to report as his profit 
for the year 1926 on account of this repossession, 
ir COE aS i Ra si Fi etic isle Hh $30,000.00 
The above illustrations show that if one starts with 
erroneous premises, any desired result can be obtained. 
There should be no difference in principle as to 
whether the property was sold on contract or outright; 
in either case, when the vendor is obliged to take back 
his property and cancels the obligation of the pur- 
chaser, he simply recovers the property exactly as he 
owned it originally and the cost basis is the same to 
him in either case. 


“A” has not received any income from which to pay 
a tax other than the cash he has collected from “B 
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less the expense of making the sale and the expense of 
repossession. 

Say that the cost of making the sale was $1,000.00 
and the cost of repossession $250.00. Then from the 
cash collected of $15,000.00, less the costs of the sale 
and repossession $1,250.00 there would be a net bal- 
ance representing income of $13,750.00, no matter 
what the market value of the property was at the time 
of repossession. 

“A’s” income for 1926, as far as this sale is con- 
cerned, is $13,750.00 and not $30,000.00; and the basis, 
in case of future sale, should be the original cost basis 
of $20,000.00. The proper manner in which the trans- 
action should be reported on “A’s” income tax return 
for 1926 is as follows: 

Property repossessed in 1926 which was 





ey nee $50,000.00 
Cost it. PRON srsictesccts Sasa mxineers 20,000.00 
Cash received on account of sale price. . .$15,000.00 
Less cost of sale and cost of repossession 1,250.00 
Net income for “A’s” income tax return 

DE 5s chan aol eecnTia sitios $13,750.00 


This is the only logical, common sense, and equitable 
manner in which to treat the repossession of the prop- 
erty in 1926 and, under the provisions of Regulation 65 
and previous regulations, the reposséssion would be so 
treated. 

Article 46, Regulation 69, introduces, however, a 
new treatment not supported by any change in the law 
and in violation of the principles established by the 
Supreme Court.—Eisner v. Macomber, U. S. Supreme 
Court 252 U. S. 189, viz.: 

“A characteristic and distinguishing attribute of income is 
that it is derived from or severed from capital, and does not 
include a growth or increment of capital.” 

This is equivalent to the doctrine that income not 
realized either constructively or actually cannot be sub- 
ject to tax. The decisions of the Board of Tax Ap- 
peals as given in Manomet Cranberry Company, 1 B. 
T. A. 706 and again in I. M. Davis, 2 B. T. A. 359 
confirm the above treatment, but notwithstanding these 
decisions Regulation 69 has incorporated this new inter- 
pretation, applicable to a repossession where the prop- 
erty was originally sold outright and title transferred, 
as distinguished from a sale under contract or agree- 
ment for deed. 

There can be no difference in principle as to whether 
the real estate was sold outright or on a contract. 


The value of the property on repossession is not any 
higher or lower because of the terms of the original 
sale. Whatever value it has at time of repossession is 
exactly the same whether originally sold on contract 
or sold outright and if it is not presumed to be worth 
any more to the vendor on repossession than his orig- 
inal cost, in the case when sold on contract and title 
retained, then it should not be presumed to be worth 
any more when the sale was outright with title trans- 
ferred and a mortgage given back for the deferred 
payments. 

The opinion of the Board in the cases above referred 
to reads as follows: 

“Opinion by Graupner: We think that the contention of the 
taxpayer is correct in that there would be no realized gain 
in the repossession of the property by the taxpayer until such 


time as the property might be disposed of. Appeal of Manomet 
Cranberry Company, 1 B. T. A. 706.” 
































THE NATIONAL INCOME TAX MAGAZINE 329 


This opinion is logical, equitable and from either a 
legal or practical view the only fair and understandable 
handling of the transaction. 

“A” owns property. It cost him $20,000.00. The 
real estate market is booming. “B,” actuated by the 
speculation fever incident to a boom in real estate, be- 
lieves the property is worth $50,000.00 and that he can 
buy it at this price and hold for a raise. After pur- 
chasing the property and paying on account of his 
purchase price $15,000.00, he finds no sale for it and 
when the remainder of the purchase money obligation 
comes due finds he cannot pay the amount and offers 
to deed the property back to the vendor in considera- 
tion of the vendor’s cancelling the mortgage, which 
proposition the vendor accepts. When the vendor “A” 
receives back this property has he received any income 
or increase in his wealth out of which to pay a tax, 
aside from the cash the vendee “B” has paid him? 
Can “A” figure himself worth any more money after 
he has cancelled the mortgage and taken back the prop- 
erty than he was worth just before he sold the property 
except the actual cash that “B” has paid him during 
the interim between the sale and the repossession? By 
what theory can “A” be presumed to have made any 
realized or even unrealized income because of what 
took place? To force “A” to pay a tax on a supposed 
profit in taking back his own property would be equiva- 
lent to compelling the payment of a tax on the in- 
crement in the value of a capital asset which enhances 
in value while lying dormant, or in other words, by 
an attempt to call increment in real estate not realized 

by either sale or exchange as income subject to tax. 

As a matter of fact the vendor did not “in effect 
offer $35,000.00 for the property.” What he offered 
was to relinquish the obligation of a face value of 
$35,000.00, but which really had no value as was proven 
by the fact that the purchaser defaulted on the pay- 
ment, and the vendor was compelled to repossess his 
original property. 

If the provisions of Article 46, as interpreted by 
G. C. M. 880, is sustained by the Board or the courts, 
then the same will undoubtedly be taken advantage of 
by taxpayers who will be able to prove that the property 
at the time of repossession had a fair market value 
of less than the original cost, in which case there would 
be a loss to report instead of a gain, as a result of 
repossession. 


Illustration of Accounting Entries for Handling 
Repossessed Property on the Taxpayer’s Books 


“A” owns a piece of real estate which cost him 
$20,000.00. He sells outright on June 1, 1925, to “B” 
for $50,000.00; “B” pays cash $10,000.00, and gives 
back a mortgage for $40,000.00. The commission paid 
by “A” in making the sale is $1,000.00. Balance Sheet 
of “A” on May 31, 1925, immediately before the sale 
shows as follows: 


Assets : Dr. Ce: 
EN 3a 9 a ars os chins oases $20,000.00 
Liabilities : 


CE. Sen cc ccnre vee Setnrenss $20,000.00 


Journal Entries on books setting up the sale of 
June 1, 1925: 






































































































































































































































































































’ Cr: 
i ncny tat em aati eters dks thai $10,000.00 
ES IE NS cea i ER Be giaBe lb Ae: 1,000.00 
Mortgage Receivable ........ “ed eltetteee 40,000.00 
Ee TONNE, Sic e'e  cocees Pe on Oe $10,000.00 
DE bl tecckuivcndhautees avis shbae< Ot 1,000.00 
RE (ENE 6 Oo Sh iwadive coaasmenees 10,000.00 
Wee TOE hs Av och oe ides cceceeds 30,000.00 


As seen by the above, Cash is charged by the 
amount received at time of sale and credited against 
real estate (as collected cost). The mortgage is set up 
as an asset and credited to Uncollected Cost and Un- 
realized Profit proportionately. The commission paid 
is credited to Cash. 


Trial Balance of “A” on June 2, 1925, immediately 
after foregoing entries: 


Assets: Dr. Cz. 
DE <csvenbetecnsbacete sed ecninean’ $ 9,000.00 
Real Estate (reduced by collected 
OM) Fill dace ROME erade 10,000.00 
Mortgage Receivable .............. 40,000.00 
ES eee er: 1,000.00 


Liabilities : 


Se ae ee ae $10,000.00 
MINE PONE ie. 60 cc a dae mesic cee 30,000.00 
SEE -:niorwine-duslte totem ages suns 6 20,000.00 


$60,000.00 $60,000.00 

At the time of sale “A” transferred the title to “B” 
and the mortgage he holds is payable in four years, 
$10,000.00 to be paid each year, semi-annually. 

On December 31, 1925, he has received the original 
cash payment of $10,000.00 and semi-annual payment 
on December 1, 1925, on account of the mortgage of 
$5,000.00. When the payment of $5,000.00 is received 
make the following journal entries: 


Dr. cy. 
NS Ss ee ee. a wees ay Cus kep ee $5,000.00 
jy ee SE a See ae ees Pe ees F 5,000.00 
Mortgage Receivable .................. $5,000.00 
PS hos ve ce ctilown nt uteri 5,000. 


The payment is applied against the amount of uncol- 
lected cost thereby reducing the real estate account. 
The Balance Sheet of “A” at December 31, 1925, then 
shows : 


Assets: 
_ RSE eras Aenea wee sia iaie tie nce owen $14,000.00 
BN 6 a Ai a VG ett) ole ke dieae oe ee 000.00 
Beertees TRCRNWOS cc csivieeceeenese stan dnies 35,000.00 


Investigating and Administrative Duties 
Given Special Advisory Committee 


HE Special Advisory Committee, whose inaugura- 

tion was announced in the August number of the 
National Income Tax Magazine, will take over the 
duties formerly delegated to the Sixty-Day Committee 
and in addition has been given the assignment of ferret- 
ing the reasons for the jam of unsettled cases in the 
Bureau. Mimeograph 3558, VI-32-3357, sets out the 
functions of the new organization as follows: 


“Effective as of August 1, 1927, there is established in 
the office of the Commissioner a committee, designated Spe- 
cial Advisory Committee, consisting of a chairman, mem- 
bers, and a required personnel to perform the duties incident 
thereto. 


“The general purpose of this body shall be to examine 
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Liabilities : 





SE Eo. 2 wind ok We ok dhe sek oes $ 5,000.00 
pO ee ree rs 5"! 30,000.00 
SE SING ion Sh ve ee eR eats ebb a vindaveveoet 19,000.00 

$54,000.00 


In 1926 “B” notifies “A” that he is unable to make 
any further payments on the mortgage and offers to 
re-transfer the title of the property to “A” against a 
cancellation of the balance due on the mortgage, which 
is $35,000.00. “A” accepts this proposition and there- 
upon repossesses the property which he sold originally 
for $50,000.00 and which cost him $20,000.00. The 
cost of repossession in legal fees, etc., is $250.00. 

The following Journal Entries are made on “A’s” 
books when closing in 1926: 


Dr. Cr. 
I 5, hig (seis bcd sdiaphick aenpoadede $15,000.00 
Uesteted Caet. oi... cieciss Sk 5,000.00 
MINE: FINO 5:5. SU aTNas Kew didee 30,000.00 
BE WE Wimaspneve dueve scenes svnenes 250.00 
Ne 2 ee eer aan ae e borrae $15,000.00 
Mortgage Receivable .................. 35,000.00 


che baes cxeactiecovnsinneserteeiees 250.00 


Real Estate Account is charged with $15,000.00, 
which added to the Asset Balance of $5,000.00, uncol- 
lected cost, places it back on the books at its original 
cost $20,000.00 at the time of sale June 1, 1925. The 
Mortgage Receivable account is closed out by credit- 
ing Mortgage Receivable $35,000.00 and debiting Un- 
collected Cost $5,000.00 and Unrealized Profit $30,- 
000.00 which it represents. Since “A” has the property 
and also the $15,000.00 cash collected by him from 
“B”, less expenses, the net cash received is all profit 
and the only profit made by “A” in the transaction. 
The books of “A” after repossession then show: 


Assets 
NE Malate Rica dees eadk bch Re Cer aien kladionica $13,750.00 
ee ne ee ee, oe Eero 20,000.00 
I Reiland tela cei al ci desde a $33,750.00 
Liabilities : 
TIE dN otitis tsigtlaiinis Nabaiteenatibiimelnbiviatia $20,000.00 
Realized Profits (to be transferred to Capital 


pe ge: RI ee a tea ee 13,750.00 


er 





into the reasons underlying the accumulation of pending 
income tax cases in the Bureau. 


“In connection with such general purpose, it will con- 
sider and act upon, subject to the approval of the Com- 
missioner, the following classes of cases: 


(a) Cases pending in the Bureau on which the advice 
of the Commissioner is desired as to questions of Bureau 
policy; 

(b) Cases arising out of the mailing of deficiency let- 
ters as prescribed by the Revenue Act of 1926; 

(c) Cases, not falling in (a) and (b) above, submitted 
to it by the office of the Commissioner. 

“The functions heretofore performed by the 60-day con- 
ference units of the Corporation Audit Division and the 
Personal Audit Division, with such modification may be 
deemed necessary, will become a part of the functions of 
the committee. 


“Complete records shall be maintained by the committee 
of its action on cases.” 
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prior years in which income from installment 

sales of personal property is involved is fore- 
shadowed by the decision of the Board of Tax Appeals 
in the Appeal of Blums, Inc. (Dec. 2633 [C. C. H.]), 
though it is probable that appeal will be taken to the 
courts in the matter of one or more of the points 
involved. 


Perhaps the most important feature of the decision 
was the judgment that, under the Revenue Acts of 
1916, 1917, 1918, 1921 and 1924, a taxpayer who 
changed from the straight accrual method to the 
installment method of returning income must return 
as his income in the year in which the change was 
made, and of all subsequent years, a proper proportion 
of all installment payments actually received in those 
years relating to sales effected in years prior to the 
change of method, notwithstanding that the entire 
profit of the sale to which such payments relate were, 
under the method of returning income then employed, 
returned and taxes as income of the years in which 
such sales were effected. This procedure obviously 
results in a measure double taxation. 


Early in 1925 the Board of Tax Appeals held in 
the Appeal of B. B. Todd, Inc., 1 B. T. A. 762 [1925, 
C. C. H., B. T. A. 2947], that the installment method 
of reporting income was not recognized by statute 
and could not be adopted. When revision of the 
Revenue Act of 1924 was under consideration by 
Congress, the House incorporated a new provision in 
Section 212, paragraph (d), specifically authorizing 
the use of the installment plan of reporting income, 
but no provision was made for its retroactive applica- 
tion. This was effected by the Senate Finance Com- 
mittee by adding Section 1208, which was incorpo- 
rated into the Act of 1926 as finally passed. 


Section 1208 of the Revenue Act of 1926 reads as 
follows: 

“The provisions of subdivision (d) of Section 212 shall 
be retroactively applied in computing income under the pro- 
visions of the Revenue Act of 1916, the Revenue Act of 
1917, the Revenue Act of 1918, the Revenue Act of 1921 or 
the Revenue Act of 1924, or any of such Acts as amended.” 


FR peter years i wk in many tax returns for 


Committee Reports Examined for “Intent 
of Congress” 


The Board reasons that, standing alone, Section 212 
(d) was conceivably subject to the construction that 
its provisions were applicable only in computing in- 
come under returns filed under the Revenue Act of 
1926. Hence, in order to determine the intent of 
Congress with reference to computation of income 
reported on the installment plan under prior acts, as 
authorized by Section 1208, reference was made to 
the discussions which took place in Congress when the 
retroactive provision was being considered. 

It is quite clear from the report of the Senate 
Finance Committee and that of the Conference Com- 
mittee that it was intended that the installment pro- 
visions of Regulations 45, promulgated on December 


Taxation of Installment Sales as 
Applied in the Blum Decision 


29, 1919, should be substantially followed in settling 
all cases under prior acts and under this bill. The 
pertinent language in the regulations referred to 
follow: 

“Such income may be ascertained by taking that propor- 
tion of the total payments received in the taxable year from 
installment sales (always including payments received in the 
taxable year on account of sales effected in earlier years as well 
as those effected in the taxable year) which the gross profit to be 
realized on the total installment sales made during the taxable 
year bears to the gross contract price of all such sales made 
during the taxable year.” (Italics ours.) 


Treasury Interpretations Conflict 


The same language was used in the first edition of 
Regulations 45, promulgated on April 17, 1919. For 
a year and three months the Treasury Department 
required the inclusion of all installment payments 
received during a taxable year on account of sales 
effected in previous years, even though they had been 
returned as income before a change to the installment 
plan of computation was made. But on July 17, 1920, 
the Treasury Department issued a letter providing 
that no part of collections reported as income in prior 
years should again be reported as income upon change 
to the installment basis. Later O. D. 623, 3 C. B. 105, 
was issued to the same effect and on January 28, 
1926, Regulations 45 were amended by T. D. 3082 
to include an express provision that no part of install- 
ment payments received subsequent to a change in the 
installment basis if previously reported in gross income 
should again be subject to taxation for the year or 
years in which received. This construction was fol- 
lowed during the years following until Regulations 
69, in interpretation of the Revenue Act of 1926, 
became effective. 


The change in the Treasury Department’s inter- 
pretation of its own language as used in the December, 
1919 edition of Regulations 45, gives rise to doubt 
as to whether it was the intent of Congress to authorize 
the first or the second version. 


Because the report of the Conference Committee 
and Senator Smoot, in speaking for the Senate 
Finance Committee, accepted the 1919 edition of Reg- 
ulations 45, which did not specifically exclude inclusion 
of payments previously reported, and did not cite the 
1920 edition as a proper guide in application of the 
retroactive provisions of Section 1208, the Board holds 
that by implication at least Congress rejected the rule 
prescribed by Article 42 of Regulations 45 (1920 edi- 
tion). It is further cited that the Statute does not 
provide for returning a proportion of the installment 
payments received during the year relating to sales 
made after the change of method, but provides for 
returning a proportion of the installment payments 
actually received in that year. 

In support of the decison on grounds of equity, 
teference is made in the opinion to testimony of two 
“recognized authorities on Federal taxation” taken 
when the Todd case was heard, which was that, in 



















































































their opinion, ‘the application of the rule prescribed 
in Article 42 of Regulations 45 (1920 edition), re- 
sulted in a distortion of income of the transition 
period that must be corrected by requiring a taxpayer, 
returning income through the employment of the in- 
stallment method, to return as income, for any taxable 
year, all the profits reduced to posssession in that 
year, notwithstanding there may be included profits 
from installment sales of earlier years which had been 
returned and taxed as income of those years.” The 
opinion of the Board in this connection, says that 
“this remedy appears to have been adopted by Con- 
gress, and certainly has been incorporated in the 
regulations promulgated by the Commissioner with 
the approval of the Secretary, under the authority 
conferred upon him by the Revenue Act of 1926.” 


Whether or not the courts take the same view of 
the intent of Congress with reference to this phase 
of computing taaxble income from installment sales, 
there is still a possibility that the double taxation 
effect may be held invalid in view of the decision of 
the United States Supreme Court in the Supple-Biddle 
Hardware case, 265 U. S. 189, in which it was held 
that the construction put by the Government upon 
Sections 233, 230 and 213, resulting in both an estate 
tax and an income tax on a part of the proceeds of 
two life insurance companies, was invalid. “Such a 
duplication even in an exigent, war tax measure is 
to be avoided unless required by express words,” 
the court said. 


Computation of Gross Profit Percentages 


Another of the issues in the Blum case involved 
computation of the percentage rates of gross profit 
and the application of the percentage rates to cash 
collections. The petitioner’s contention that the proper 
percentage rate can be obtained only by dividing the 
gross profits by the gross sales was held to be entirely 
wrong, while the Commissioner’s method of dividing 
gross profits by net sales (gross sales less return sales) 
was held to be in error to the extent that it failed 
to provide for reduction of gross sales by the total 
contract price of sales made and canceled in the same 
year on account of defaults in payments and in not 
allowing a reduction from gross sales by the unpaid 
balance of sales contracts of prior years. The proper 
procedure for computing percentage rate of gross 
profit is described as follows: 


“In the case of sales made and cancelled in the same year on 
account of default in payments: Gross sales should be re- 
duced by the total contract price of the cancelled sales. All 
payments made and forfeited by purchasers should be in- 
cluded, in their entirety, in gross income, though not in 
gross or net sales upon which the percentage of gross 
profit on all other sales of the year will be computed. In 
order that the petitioner may have advantage of the de- 
duction, in the year of repossession, of the full amount of 
the loss sustained, if any, through damage and use of mer- 
chandise while in the hands of the purchaser, the difference 
between the value at which such merchandise was included 
in the opening inventory, or the cost of the merchandise, 
according to whether it was on hand at the beginning of the 
year or was purchased during the year, and its value when 
repossessed, should be deducted from the cost of goods 
sold and taken as a separate loss deduction from gross 
income. 

“In the case of sales cancelled, on account of default in pay- 
ments, in a year subsequent to the year or years in which made: 
No deduction in the gross sales of the year should be made. 
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All payments made and forfeited by the purchaser, in the 
year in which the sale is cancelled, should be included in 
their entirety, in gross income for that year, though not in 
gross or net sales upon which the percentage of profit on 
sales for the year will be computed. Payments made in 
prior years should not be taken into account in computing 
gross income for the year in which the sale was cancelled. 
The repossessed merchandise should be included in pur- 
chases at cost, less proper allowance for damage and use, jf 
any, or at cost, less any part thereof previously recovered 
through payments made by the purchasers, in prior years, 
and not returned as income, whichever is lower. The dif- 
ference, if any, between the cost, less allowance for damage 
and use, and cost, less any part thereof previously recovered, 
should be taken as a loss deduction from gross income of 
the year of repossession. 


“The cost of repossessed merchandise should be deter- 
mined by applying to the contract price (selling price to 
defaulted purchaser) that percentage rate which is com- 
plementary to the percentage rate of profit for the year in 
which the sale was made.” 


Reservation with Respect to Bad Debt Deductions 


The petitioner, having employed the accrual method 
of accounting prior to changing to the installment 
plan, was held entitled to deduct all of the expenses, 
allowances and losses enumerated in Sections 214 and 
234 which were paid or incurred, or paid or accrued 
within the taxable years, with the single reservation 
that it may not deduct as bad debts such portion of 
its installment accounts receivable not previously re- 
turned as income. 

The petitioner in 1917 when on the accrual basis 
reported in gross income the entire profits of certain 
accounts which in later years when reports were made 
on the installment basis proved to be worthless. The 
Board held deductible as bad debts in 1918, 1919 and 
1920, only such portion of the 1917 accounts ascer- 
tained to be worthless and charged off in those years 
as represents the unrecovered cost of the merchandise. 


By reason of the fact that the percentage of profit 
on cash sales, which were but a small fraction of 
total sales, was not known, the Board approved the 
application of a composite percentage rate to cash col- 
lections during a given year from cash sales in order 
to determine the income to be returned from that 
class of sales. 

In the matter of refunds to purchasers on the install- 
ment plan during the years 1919 and 1920, profits 
for which were reported on the installment basis, the 
Board held the petitioner entitled to no greater deduc- 
tion on account of the refunding of these payments 
than the amounts which had been returned as income. 


Invested Capital Reduced 


In determining invested capital the Board approved 
the action of the Commissioner in eliminating from 
invested capital of 1918, 1919 and 1920 (the years 
in which the profit was compiled on installment basis) 
the profits included in outstanding 1917 installment 
accounts receivable, at the beginning of each of those 
years, as unrealized and not properly includable in 
surplus. The entire profits on installment sales of 
1917 were returned by the taxpayer and taxed as 
income of that year. Hence the taxpayer was not 
allowed any greater earned surplus at the beginning 
of 1918, 1919 and 1920 for invested capital than it 
would have been entitled to had it reported on the 
installment instead of the accrual basis in 1917. 
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Taxation of Transfers Made in 
Contemplation of Death 


By FRANK W. GrRINNELL* 


number of the National Income Tax Magazine, 

Mr. Andrew T. Smith discusses the meaning of 
“Transfers in Contemplation of Death” in connection 
with the Federal Estate tax. He does not refer to 
the question of the constitutionality of the statute 
which subjects such transfers to taxation by a defini- 
tion including them in the “gross estate.” The Su- 
preme Court of the United States has not yet sustained 
the constitutionality of the act as far as it relates 
to such transfers. 

As far as I have observed, in none of the opinions 
of state courts or of the various Federal courts have 
the following objections to the constitutionality of this 
tax been recognized or answered. 


Considered as an Administrative Measure 

The usual argument in support of this tax on “gifts 
in contemplation of death” is that it is a necessary 
administrative tax to avoid “evasion” of estate or 
inheritance taxes. This appears to be the basis of 
the dissent of Mr. Justice Holmes from the decision 
holding the Wisconsin six-year presumption invalid. 

This talk about “evasion” as a basis for taxation 
is a good example of government by epithet rather 
than by reason, and that the theory upon which the 
tax is supported is a moral fiction which is in itself 
false and unnatural. This theory of “evasion” is based 
on the idea that an American citizen is under moral 
obligation to the government not to reduce his prop- 
erty by gift so that the government may tax his 
estate after he is dead. He may squander it in the 
stock market or in extravagant living or through 
dissipated habits, but he can not indulge his generous 
instincts or his perfectly legitimate and natural desire 
to give away property while he is alive in such a way 
that his relatives or friends may enjoy it while he 
is alive as well as after his death without having it 
taken away and perhaps squandered by one or more 
governments. If he gives it away to some incorpo- 
rated charitable organization, this is a recognized 
exception, but generosity to individuals is made a 
violation of this moral fiction of an obligation to the 
government.. The government can not create moral 
obligations by legislation of this character. In the 
case of Bullen v. Wisconsin, 240 U. S. 625 at pp. 
630-631, Judge Holmes said: 

“We do not speak of evasion, because, when the law 
draws a line, a case is on one side of it or the other, and if 
on the safe side, is none the worse legally that a party has 
availed himself to the full of what the law permits. When 
an act is condemned as an evasion what is meant is that it 


is on the wrong side of the line indicated by the policy if 
not by the mere letter of the law.” 

In Galveston R. R. Co. v. Texas, 210 U. S. at pp. 
10-16, Judge Holmes said: 

“Neither the state courts nor the legislatures by giving 
the tax a particular name or by the use of some form of 


words can take away their duty to consider its nature and 
effect.” 


[: THE interesting article in the June, 1926, 


*Attorney-at-law, Boston, Mass.; Secretary of the Massachusetts 
Bar Association. 
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In Knowlton v. Moore, 178 U. S. 41 at p. 65, the 
opinion of Chief Justice White indicates that the words 
“in contemplation of death” in his mind at that time 
referred to transfers “to take effect in possession or 
enjoyment after the death of the grantor,”—in other 
words, to a transfer with a string to it like a gift 
“causa mortis” or what Judge Storey described as 
a sort of “amphibious gift between a gift inter vivos 
and a legacy” derived from the civil law (Eq. Jur. 
par. 606-607). It is essentially a conditional gift of 
personal property and differs from a gift inter vivos 
in that it is “ambulatory, incomplete and revocable 
during the donor’s lifetime.” 


Chief Justice White meant something when he said 
in Knowlton v. Moore above referred to: 


“If a case should ever arise where an arbitrary and con- 
fiscatory excise is imposed bearing the guise of a progressive 
or any other form of tax, it will be time enough to consider 
whether the judicial power can afford a remedy by apply- 
ing inherent and fundamental principles for the protection 
of the individual, even though there be no express authority 
in the constitution to do so.” 


Mr. Justice Day meant something when he said 
in So. Ry. v. Green, 216 U. S. 400, “ ‘Arbitrary selec- 


tion’ . . . cannot be justified by calling it ‘classifica- 
tion’ !” 


James Otis meant something when, in his “Vindica- 
tion of the Massachusetts Representatives,” 1763, he 
stated, in one sentence, what became the underlying 
principle of American constitutional law as follows: 


“Although most governments are de facto arbitrary, and 
consequently the curse and scandal of human nature; yet, 
none are de jure arbitrary.” 


That sentence expresses the difference between 
American constitutional government and English con- 
stitutional government, and thus disposes of arguments 
based upon any English, or other European, practice 
which may be cited. American constitutions were 
established for the purpose of establishing the dis- 
tinction drawn by Otis and preventing the customary 
arbitrariness of government as far ‘as practicable. 


Otis put the whole matter in a nutshell, but, as 
Lord MacNaughton once said, “It is one thing to 


put something in a nutshell and another thing to keep 
it there.” 


Cases seem to be rapidly approaching in which the 
court will be face to face with the question whether 
the “de jure” character of an American constitution 
is to be protected, or whether the government is to 
continue to degenerate through the interpretation of 


1Editorial Note: Since the preservation of the state is generally 
regarded as taking precedence over that of an individual, another 
view of the question of tax evasion is that the government 
should be able to collect lawful tribute at all times, despite at- 
tempts of individuals to escape. This concept has further support 
in the premise that property rights are not natural, but are 
merely statutory privileges granted to promote those ends which 
society has in view and are subject to such modification by “due 
process of law’’ as may be deemed desirable. As to one’s ideas of 
his moral obligations to the government, they depend very much 
upon his sense of obligation to society and his cooperative in- 
stincts. 
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the spending and taxing powers into the arbitrary “de 
facto” character which, as Otis said, is “the curse” 
of most governments. We are considering the 
yet-to-be-defined principles for protection against 
forms of arbitrary confiscation, which have not yet 
been enclosed in the field of permissible taxation by 
the fence of legal-looking words. The directions as 
to the power of Congress to lay “direct” taxes are 
explicit. And the child-labor cases establish the prin- 
ciple that Congress may not use its express powers 
as a disguise for indirectly sucking up other powers. 

In the recent opinion in Nichols v. Coolidge, 47 Sup. 
Ct. Rep. 710 (May 31, 1927) Mr. Justice McReynolds 
reaffirms this principle as applied to taxation and 
holds Section 402 (c) of the Estate Tax Act, relating 
to transfers “to take effect in possession or enjoyment 
at or after death,” in so far as it applies to property 
transferred before the passage of the act, invalid 
because it “is arbitrary, capricious and amounts to 
confiscation.” He says: “The mere desire to equalize 
taxation cannot justify a burden on something not 
within Congressional power. . . Taxes are very 
real things and statutes imposing them are estimated 
by practical results.” He then inserts in the opinion 
an unreasoned dictum not called for by the question 
before the court, as follows: “Undoubtedly Congress 
may require that property subsequently transferred 
in contemplation of death be treated as part of the 
estate for purposes of taxation. This is necessary to 
prevent evasion and give practical effect to the exercise 
of admitted power, but the right is limited by the 
necessity.” Why this premature statement is inserted 
and whether he uses the term “in contemplation of 
death” in any broader sense than did Chief Justice White 
in Knowlton v. Moore, already cited, is not clear. The 
“evasion” argument has already been discussed. Surely 
the motive or mixed motive, as distinguished from 
the intent to transfer shown by the overt acts of 
transfer, cannot be a subject of taxation. 


As soon as Congress leaves the firm ground of the 
accomplished fact of death as the operating fact in 
the transfer and therefore the “generating source” of 
the taxing power, it inevitably steps into a quicksand 
of arbitrary selection, or de facto, as distinguished 
from de jure, classification, and resulting direct tax- 
ation. 


When one stops to think about it, the phrase “in 
contemplation of death,” when used as a basis of tax- 
ation, is a palpable example of arbitrary phraseology, 
unless its meaning is confined, as Chief Justice White, 
in Knowlton v. Moore, evidently assumed (see 178 
U. S. at p. 65), to transfers which are not completed 
except by the fact of death. The taxable thing in- 
tended by Congress under this phrase (emphasized by 
the statutory presumption and the rates) is not the 
transfer, but the “contemplation”—the state of mind. 
That is necessarily a “direct” tax on the giver collect- 
ible out of his estate after he dies. Now the basis 
of the power of indirect taxation is the transfer by 
the fact of death, not the state of mind of the deceased, 
and this attempt to give an anticipatory effect to the 
death. by the use of words really changes the char- 
acter of the tax. So with the clause of the recently 
repealed tax on givers measured by their annual 
“transfer of property by gift,” when the language is 
analyzed the tax would not only be “direct” on the 
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giver but, even if it were not so expressed it would 
still be so, for the words “transfer by gift” do not 
specify any “material fact” which separates the act 
of giving from the “general ownership” of property. 
_ Judge A. N. Hand’s opinion holding the gift tax 
invalid in McNeir v. Anderson, 10 Fed. (2nd Ser.) 
812, decided Feb. 15, 1926, in the Southern District 
of New York, shows grasp of this idea. 


_Mr. Justice Holmes is constantly referring to the 
views of a “reasonable man” as a test of constitution- 
ality, but most reasonable men are not constant in 
their reasonableness and we doubt whether there jis 
any such thing as a constantly “reasonable man,” 
collectively’ or individually, except as a fiction. In 
legal fiction, we have always been familiar with that 
hero known as the “ordinary, reasonable prudent 
man,’’—but, even he, is not always constant in his 
estimable qualities. 


Probably Thomas Jefferson reflected the views of 
these mythical “reasonable” American citizens of this 
day, when the constitution was adopted, as closely 
as Mr. Justice Holmes. In a letter to T. M. Randolph 
in 1792, Jefferson wrote in regard to a proposed 
Federal tax on pleasure horses, “Besides its partiality, 
it is infinitely objectionable as foisting in a direct tax 
under the name of an indirect one” (Ford, Ed. VI, 
149), and in another letter to Dr. George Gilmer 
he said, “As to call this a direct tax would oblige them 
to proportionate among the states according to the 
census, they choose to class it among the indirect 
taxes” (Ford, Ed. VI, 146). In 1799 in a letter to 
Pendleton, Thomas Jefferson referred to the “dis- 
gusting particularities of the direct tax.” 


In the matter of Hodges, 215 N. Y. 447, Chief 
Judge Willard Bartlett very frankly described the 
New York “contemplation” tax as a gift tax inter 
vivos and not upon death although not collected until 
after death, When you tax a man for getting rid 
of his property while he is alive, you seem to be 
taxing, not accumulation, but reduction. One is led 
to ask, ‘““Why not tax losses?” 

The natural and plausible common argument in 
support of every kind of extension or abuse of Con- 
gressional power when it comes before the court is, 
of course, that Congress has already gone so far in 
this general direction by doing this, that, or the other, 
that the court cannot logically or reasonably draw 
a line at the latest step without “usurping” power. 
This sort of argument is a good deal like saying that, 
because a young man has been squandering his income, 
but has had the self-restraint not to waste his principal, 
the fact that he has been wasting his income is a reason, 
why he should throw away the rest of his character 
by wasting his principal, also, and thus destroy his 
reserve force so that he will have nothing left with 
which to “brace up.” 

The part of the Federal tax law which attempts 
to tax completed transfers inter vivos, made either 
before or after the passage of the act, by a definition 
including them in the gross estate is unconstitutional 
as a direct tax and is an arbitrary extortion based on 
a false fiction of unnatural obligation to the govern- 
ment not to exercise the perfectly honest and natural 
power of giving which is the best incident of the right 
of private property at the foundation of civilized 
society. 


— 
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Reasons for New Procedure in Notifying 
Taxpayers Tax Returns Are Correct 


OMMENT on the Treasury Department’s new 

policy of sending notifications to taxpayers whose 
returns have been audited and found correct has varied 
from grateful appreciation to the view that it is a 
means of keeping surplus help busy. Here’s a state- 
ment by W. T. Sherwood, chief of the clearing sec- 
tion of the Bureau of Internal Revenue, accounting 
for the new procedure: 


“A recent change in procedure adopted by the Bureau 
of Internal Revenue, and one that has for its purpose an 
immediate benefit to taxpayers, is the order promulgated 
February 12, 1927, to the effect that when returns for 1926 
and subsequent years are determined to be correct as sub- 
mitted, taxpayers be notified to that effect. 


“Prior to this date it was not the practice to give the 
taxpayer notice where a return was closed without change. 
The taxpayer whose return never became the subject of a 
field investigation or of correspondence on account of an 
apparent or alleged error was not informed of the status 
of his case. 


Incorrect Interpretation 


“Misunderstanding and incorrect interpretation of the 
laws and regulations on the part of the taxpayer, in the 
earlier history of the income tax assessed against an in- 
dividual or corporation. Several years later the taxpayer 
might be called upon for an additional assessment. The re- 
sult of this was that banks and others in dealing with bor- 
rowers, or in cases where the organization or dissolution 
of a going concern was in contemplation, began the practice 
of requiring tax clearances from the Government for years 
against which the statute of limitations had not run. 

“It is much more economical for the Government to 
release such a statement at the time the returns for the cur- 
rent year are going through in volume than later to handle 
correspondence from taxpayers, assemble returns with the 
correspondence, and perform other clerical acts incidental 
to the reply to a request for a tax clearance.” 


Some Royalties of Authors Are Excluded 
from “Earned Income” Classification 


ROFESSIONAL writers were given a sample of 

the occasional ascerbity of the judgment of the 
General Counsel of the Bureau of Internal Revenue in 
G. C. M. 236, VI-30-3326, holding that royalties re- 
ceived by an author from the selling, leasing or renting 
on an intellectual product do not come within the legal 
meaning of “earned income” and hence are taxable 
without benefit of the 25 per cent reduction in tax al- 
lowed on “earned income.” The ruling follows: 

“An opinion is requested as to whether the full amounts 
received by taxpayers as royalties from publishers should 
be considered as earned income. 

“As stated in Solicitor’s Memorandum 4,088, no attempt 
should be made to lay down a general rule defining earned 
income which is applicable to all cases, but the individual 
cases should be considered upon the facts in each case. The 
question presented for opinion is so general in its scope 
that it cannot be answered so as to cover all cases that may 
arise involving royalties as a part of the taxpayer’s income. 

“The view is presented that all royalties paid by pub- 
lishers to authors are paid as a consideration for the author 
selling, renting or leasing his property to the publisher, and 
that royalties received by an author from his publishers 
do not come within the meaning of the term ‘earned 
income,’ 

_ “The question whether an author sells, leases or rents his 
intellectual product to a publisher depends upon the terms 
of their contract. The contract may provide for the transfer 
of both the tangible and intangible property rights of the 
author in his product for which the publisher agrees to 
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copyright, advertise, publish and market the intellectual 
product and to compensate the author in the form of royal- 
ties for his property rights. 

“Where the royalties received bv an author are derived 
either from the sale, leasing or renting of the intellectual 
product, it is the opinion of this office that they are not 
paid for ‘personal services actually rendered,’ but are paid 
for the use or sale of property, and do not come within 
the meaning of the term ‘earned income’ as defined in 
Section 209 (a). 

“A publisher may enter into a contract with an author 
to write articles on certain subjects once a week for a 
period of one year for a newspaper, or to write a book on a 
certain subject, the publisher to copyright the literary work 
and pay the author a stipulated amount in cash or a certain 
amount of cash plus a percentase of the income derived 
from other publishers using the article or materials in the 
book. In this class of cases there exists the relationship 
of employer and employe and the consideration paid the 
author is for his personal services. 

“Intellectual products of an author who contracts or 
is employed to write articles or books at some time in the 
future for publishers, in a majority of cases, belong to the 
employer, and the author has not tangible or intangible 
property rights in the published property. It is the opinion 
of this office that both the lump-sum amount and royalties 
paid in this class of cases is for ‘~ersonal services actually 
rendered’ and comes within the term ‘earned income’ as 
defined in Section 209 (a).” 


Stock, Shrinkage in Value of.—The amount of an invest- 
ment, represented in part by capital stock in a subsidiary 
German corporation and in part by an account due from 
it, which was no more than the fair value of the net assets 
of the subsidiary, was deductible from gross income in 1918, 
in which year the entire property of the German corporation 
was seized by the German Government as enemy property 
and the investment was charged off as a loss on the books 
of account of the taxpayer.—T. D. 4059, VI1-33-3368. 


Letters from Washington 
on Taxes | 


We write a selected list of clients a se- 
ries of letters from Washington on tax mat- 
ters which are subjects of conversation, 
but which do not ordinarily get into pub- 
lished services—the sort of thing you get 
by regular trips to Washington. Not tax 


news, nor digests of rulings, but brief re- 
ports of discussions which do not always 
appear on the surface. 


The letters are a 
real help to all tax men. Clients include 
tax practitioners and corporation officers. 
May we send you a copy of our latest 
letter? 


CLIP THIS COUPON TO YOUR LETTERHEAD 


The Kiplinger Washington Agency, 
Albee Building, Washington, D. C. 

Please send me, without obligation, a compli- 
mentary copy of your bi-weekly tax letter. 
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| Amendments to Regulations | 


N AUTHORITY of the decision of the Circuit 

Court of Appeals for the Eighth Circuit, in 
Red Wing Malting Company v. Willcuts, Collector, 
November 5, 1926, Articles 163 of Regulations 45 
(1920 edition), 62, 65, and 69 have been amended by 
T. D. 4055, VI-33-3365, to include the provisions that: 
“No deduction for depreciation, including obsolescence, 
is allowable in respect of good will.” 


Article 833 of Regulations 45 (1920 edition) and 
Article 833 of Regulations 62 (1922 edition) have 
been amended by T. D. 4052, VI-33-3371, to read as 
follows: 

Art. 833. Tangible property .paid in: evidence of in- 
debtedness.—Enforceable notes or other evidences of indebt- 
edness, either interest bearing or noninterest bearing, of the 
subscriber bona fide paid in to a corporation upon a sub- 
scription for stock may be considered as tangible property 
in computing its invested capital to the extent of the actual 
cash value of such notes or other evidences of indebtedness 
at the time when paid in. 


Article 870, Regulations 45 (1920 edition), as 
amended by Treasury Decision 3153, has been amended 
to read as follows: 

Art. 870. Insurance companies.—The reserve funds of 
insurance companies, other than stock life insurance com- 
panies, the net additions to which are deductible from gross 
income under the provisions of Section 234 of the statute, 
may be included in computing invested capital. A life insur- 
ance company substantially all of the stock of which has 
been trusteed for the benefit of its policyholders shall be 
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deemed to be a mutual company and not a stock company 
within the contemplation of this article—T. D. 4053, VI- 
33-3373. 


Regulations governing the Federal Estate tax 
under various acts have been amended to provide 
that transfers in contemplation of death are taxable 
only if such transfers were made by the decedent 
subsequent to September 8, 1916, the date of the 
passage of the Revenue Act of 1916. 

Article 15 of Regulations 70, applicable to the 
Act of 1926, has been amended by T. D. 4066, 
V 1-34-3386, as follows (changes in italic) : 

Art. 15. Transfers during life—Except bona fide sales for 
an adequate and full consideration in money or money’s worth, 
all transfers made by the decedent subsequent to September 8, 
1916, are taxable if made in contemplation of or intended to 
take effect in possession or enjoyment at or after his death. 
If the enjoyment of the property or the interest transferred 
(whether the property or the interest was transferred by the 
decedent before or after passage of the Revenue Act of 1916) 
was subject at the date of the decedent’s death to change by 
the exercise of any power to alter, amend, or revoke, or if any 
such power was relinquished by the decedent subsequent to the 
effective date of Part I, Title III, of the Revenue Act of 1924, 
in contemplation of death, the entire value of the property, or 
the interest transferred, as of the date of decedent’s death must 
be included i the gross estate unless the transfer constituted a 
bona fide sale for an adequate and full consideration in money 
or money's worth. (Remainder of Article 15 is unchanged.) 


Claims for Refund.—Correspondence with a collector rela- 
tive to procuring a copy of a return, in which it was stated 
that the taxpayer intended to file a claim for refund, but 
which did not set out any grounds upon which it expected 
to recover, is not sufficient to constitute an informal claim 
for refund.—G. C. M. 1766: VI-25-3274. 
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Court Decision Briefs 


Annuities, Taxability of —An annuity given by the will 
of a taxpayer’s husband, in lieu of the statutory rights in 
his property to which she was entitled, is not taxable in- 
come.—U. S. Dist. Court, Dist. of Nebr., in Mrs. Arthur D. 
Brandets v. Arthur B. Allen, Collector. 


Collection of Taxes.—Where an unlimited waiver for 
1917 was signed March 1, 1923, a refund of 1918 taxes may 
not, after the date set by the Commissioner for the expira- 
tion of all unlimited 1917 waivers, be applied as a credit 
against an additional tax for 1917 assessed, but no steps for 
collection having been taken, prior to such date, since such 
methods is tantamount to collection by distraint after the 
expiration of the statute of limitations. Suit will lie against 
the Collector who applied the credit, even though the suc- 
cessor of the one to whom the tax was paid, though no 
proper refund claim was filed, and the statute may have run 
against a suit*for recovery of such taxes.—U. S. District 
Court, N. D., Ohio, E. Div., in Peerless Paper Box Mnfg. 
Co. v. Carl F. Routzahn, Collector. 





Taxes paid upon notice and demand from a collector, 
which demand was based upon a misrepresentation as to tax 
shown to be due by an audit of taxpayer’s return for 1920, 
may be recovered from the collector personally in an action 
of money had and received even though after such payment 
an agreement in writing of final determination and assess- 
ment under Sec. 1312, Act of 1921, was executed.—U. S. 
District Court, S. D., Texas, in J. W. Carter Music Company 
v. J. W. Bass, Collector. 

Federal Estate Tax.—Amount deducted in an estate tax 
return for the erection of a mausoleum, which was not ac- 
tually erected until over a year after the decedent’s death 
and after the filing of the estate tax return, but which the 
executors, having discretion under the will as to the amount 
to be expended, paid to the temporary custody of dis- 
tributees of decedent’s estate until actually expended, held 
to have been expended by the executors and to be deductible 
as a Charge allowable under the law of the jurisdiction in 
which the estate is administered.—U. S. Dist. Court, E. D. 
of Penn., in Adolph Loeb and Sidney L. Krauss, Executors, v. 
McCaughn, Collector. 





Real estate conveyances executed by an aged grantor 
several years prior to death and before the passage of the 
Revenue Act of 1918 were held, under the facts, not to be 
made in contemplation of death. 

A payment by advisees of taxes levied against an estate 
after final distribution and discharge of the executor is not 
such a voluntary payment of another’s tax as to defeat their 
right to refund.—U. S. Dist. Court, W. Div. of W. Dist. of 
Missouri, in Thomas A. Smart, et al., v. United States. 





A power created by will under which the donee was au- 
thorized to appoint by “any last will and testament” any 
person whomsoever he wished was held to be a general 
power of appointment, and the property devised under such 
general power to appoint was held taxable to the decedent’s 
estate under Section 402, Act of 1918—U. S. Circuit Court 
of Appeals in Elsie Whitlock-Rose, Executrix, v. McCaughn, 
Collector. 


An agreement between a decedent’s widow and his execu- 
tors whereby, in consideration of certain payments, she 
relinquished (except under certain contingencies) all claims 
she might have as surviving widow except her interest un- 
der the will, does not comply with the requirements of the 
state (Tennessee) governing dissent from a _ will, and 
amounts paid to the widow in pursuance of such agree- 
ment are not deductible from gross estate as charges al- 
lowed by the laws of the jurisdiction under Section 203 (a) 
(1), Act of 1916.—U. S. District Court of Knoxville, Tenn., 
in Lucy G. Briscoe, et al., v. E. B. Craig, Collector. 

Goodwill, Obsolescence of.—Goodwill is not subject to 
wear and tear, and a deduction for obsolescence of goodwill 
due to prohibition is not allowable under Section 234 (a) 
(7), Act of 1918.—-United States District Court, N. D., New 
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ests. This is a specialized service to fit your individual 
requirements at a cost commensurate with the work 


without obligation. 


& 


WENDELL C. HILL 


and Staff 


WASHINGTON, D.C. 





















Visualizing Statisticians 
Tel. Main 10492 





THE NATIONAL 


Pe eas 


F. T. S. is the designation of the 
Foulke Tax Service—a revolutionary 
application of the well-known prin- 
ciples followed by CYC and Corpus 
Juris now for the first time applied 
to the Federal Income Tax Law. It 
makes unnecessary all the complicated 
loose leaves and special systems of 
filing, and puts at your finger tips all 
that you need in complete, compre- 
hensive, authoritative, and final form. 

Through F. T. S. you get the first 
exhaustive and searching analysis of 
the Federal Income Tax Law, you 
get the only work which fully dis- 
cusses legal principles underlying the 
Federal Income Tax Law, written 
after years of labor, by a practicing 
lawyer—Roland R. Foulke of the 
Philadelphia Bar. 

F. T. S. is the only tax service 
which is kept up-to-date all year 
round by a bound cumulative 
monthly supplement. 

No loose leaves to file or to get 
lost. 

F. T. S. requires no temporary or 
permanent cross reference tables to 
be referred to in order to find current 
rulings and decisions. In two simple 
indexes you find all that you want 
on any problem or case that con- 
fronts you. 

In short, F. T. S. gives you what 
you want, when you want it, and 
where you want it—all in one place. 


aeeeeeen==Examination Orderconcecanese 


Foulke Tax Service, 
505 Chestnut Street, 
Philadelphia, Pa. 

You may send me the first installment of F. T. S. for 
30 days’ FREE trial. If it is not what I want, it will be 
returned to you, but if it is, I will remit $10 and $20 on 


receipt of the new compilation and first monthly service— 
total $30 for one year. 
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N INTERESTING new angle to the effect of waivers was 

given by the decision of the Board of Tax Appeals in 
Joy Floral Company v. Commissioner, Dec. 2650 [C. C. H.]. 
In 1924, the Commissioner and the petitioner executed a 
consent in writing to extend for one year the period within 
which taxes for the fiscal year ended July 31, 1919 might 
be determined. At the time such consent was executed, the 
statutory period within which the tax might have been as- 
sessed or collected had expired. Nevertheless, on the pre- 
mise that the expiration of the statutory period for assess- 
ment or collection bars the remedy but, in the absence of 
statutory provision to the contrary, does not bar the liability, 
the Board held that the tax might be assessed and collected 
within the period provided for in the waiver. Furthermore, 
it was held that a waiver is not void for want of considera- 
tion. Section 1106 of the Act of 1926, which makes the 
statute of limitations operate to extinguish the liability as 
well as bar the remedy, was construed as not being re- 
troactive in effect. 


ECTION 220, the tax law bugaboo, continues a topic 

of conversation even during languid “dog days.” In- 
terest in the future of this feature of the law has been 
revived as a result of the adoption of a similar provision in 
the British income tax laws. Great Britain takes its law 
rather seriously, hence some effort toward enforcement of 
the new provision there may be expected. The results are 
awaited with interest. 


NDER Section 257 (d) of the Revenue Act of 1926 all 

bona fide shareholders of record owning 1 per cent or 
more of the outstanding stock of any corporation are al- 
lowed to examine the annual income tax returns of such 
corporations and its subsidiaries, upon making request of the 
Commissioner. On the basis of this provision a stockholder 
of a subsidiary company recently sought permission to ex- 
amine the tax return of the parent company, which made a 
consolidated report of earnings, including those of sub- 
sidiary companies. The General Counsel of the Internal 
Revenue Bureau ruled that: 


“A shareholder of a subsidiary corporation owning 1 per 
cent or more of the outstanding capital stock may inspect 
only that part of the return of the consolidated group which 
shows the income of the subsidiary in which the stock is 
held. If the income of the subsidiary can not be identified 
in the consolidated return, there is no authority in the law 
which could authorize an inspection of the consolidated 
return by a shareholder of a subsidiary.” G. C. M. 1076, 
VI-33-3366. 


GINCE the approval by President Coolidge of a tentative 
budget for the fiscal year 1929 of $3,316,000,000, estimates 
of possible tax reduction at the next session of Congress 
have been greatly modified. On the basis of this estimate 
of national expenses, a surplus of only $215,000,000 for the 
fiscal year 1929 is forecast by the Director of the Budget, 
Herbert M. Lord, if present tax rates remain in effect. But 
this estimate apparently does not take into account defi- 
ciency appropriations that the last Congress failed to pass, 
and probable appropriations for farm relief, flood control 
and other extraordinary items. Moreover, though the official 
budget allows for a large increase ‘in outlay for air craft 
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and the navy, the failure of the Geneva Conference has 
been seized upon by the chauvinist element of the country 
as justifying demand for additional cruisers not provided 
for in the budget. 

Prospects now do not favor a $300,000,000 tax cut without 
danger of a subsequent Treasury deficit, even without con- 
sideration of the declining trend of business profits. 


ULY receipts from the income tax were nearly 17 mil- 
lion dollars less than in July, 1926. The decrease is ac- 
counted for by smaller receipts from non-recurring items, 
which the Treasury Department has declared would cause 
a substantial decrease in revenues in future years. The gross 
national debt was reduced almost 49 million dollars in July. 


4 Kans: Bureau of Internal Revenue estimates its require- 
ments for collection of taxes for the fiscal year begin- 
ning July 1, 1928, at $625,000 less than the appropriations 
made available for the same purpose this year. Included in 
the estimate of the appropriation necessary for the Bureau 
are $29,393,800 for the payment of the total personnel to be 
employed by the Bureau during the fiscal year 1929 and 
$3,035,000 for the payment of administrative expenses, other 
than personal services, to be incurred during that fiscal 
year. 


DECISION of interest to the automobile industry and 
4% owners of motor cars to the effect that storage batteries 
are not taxable as an “automobile accessory” at the excise 
rate of 5 per cent of the selling price imposed by the Act 
of 1921 was rendered by the U. S. District Court of Phila- 
delphia, August 9, in the case of the Philadelphia Storage 
Battery Company. Taxes for the years 1921 to 1924 total- 
ing $236,074 are involved in this suit. 

“There is no such thing as an automobile storage bat- 
tery or a storage battery for automobiles in the nomen- 
clature of the trade and no ‘article’ or thing so known,” 
said the court. “It follows that the plaintiff did not sell 
any. What it sold was ‘storage batteries,’ and these are not 
taxed by the act. 

“The construction which we give to the phrase ‘sold for 
automobiles’ (which is in the taxing act) is not anything 
which the sellers or buyers intend for automobile use or 
that which is in fact so used, nor anything which is adapted 
to such use, but it is whether the thing attempted to be 
taxed can be identified as the thing which the law has taxed 
by the descriptive phrase so used in the law.” 


ip pelle Siegel satisfactory progress has been made 
this year in the passage by state legislatures of remedial 
laws to do away with multiple inheritance taxation. Twenty- 
one states and the District of Columbia are now included in 
the movement for reciprocal waiver of inheritance tax on 
non-residents. 


As recently as three years ago, if a resident of Pennsyl- 
vania, for example, died owning New York Central stock, 
his heirs might be subject to inheritance tax on that stock 
not only in Pennsylvania, where he lived, but also in New 
York, Ohio, Michigan, Indiana, and Illinois in proportion 
to the value of railroad property incorporated in the states 
traversed. This made six complicated taxes based on 196.5 
per cent of the value of the stock. But even though the 
amount of New York Central stock might be too small 
to be taxable the executors of the estate were put to the 
annoyance, expense and delay of filing all sorts of legal 
papers and securing waivers in the five non-residential juris- 
dictions before the stock could be transferred. 


Under the reciprocal arrangement, in which New York, 
Pennsylvania, Ohio, and Illinois have joined, waivers are no 
longer required or taxes exacted in New York, Ohio or 
Illinois in the case of Pennsylvania-owned New York Cen- 
tral stock. 


This movement for simplicity is due in large measure to 
the initiative of the New York Stock Transfer Associa- 
tion, which about four years ago appealed to the Tax Com- 
mission at Albany for relief from exactions and delays in the 
transfer of a non-resident decedent’s stock to his heirs. No 
relief was possible under the law as it then existed, but 
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C.P. A. ACCOUNTING 


Theory, Auditing and Problems 


GEORGE HILLIs NEWLOVE, Ph.D., C.P.A. 
Associate Professor, Johns Hopkins University 


A three-volume digest of problems and 
questions given in 607 C. P. A. examina- 
tions by accountancy boards in 48 states; 
the June, 1925, papers are included. The 
distribution of the 607 C. P. A. examina- 


tions Is 
—— 
California 
Florida 
Illinois 
Indiana 
Massachusetts 
Michigan 
Missouri 


New Jersey 
New York 
Ohio 
Pennsylvania 
Washington 
Wisconsin 
Other States 


Volumes I and II 


Contain 264 problems and 3,894 questions, classi- 
fied in related groups, with lectures authenticated 
by 7,579 specific page references to recognized 


accounting authorities. 


Volume III 


Part I solves problems in Volume I; Part II prob- 


lems in Volume II. 


Bound separately or together. 


Time allowances are given so problems may be 
solved under C. P. A. conditions. 


A Golden Opportunity 
This set is almost indispensable to C. P. A. can- 
didates, as it combines C. P. A. theory and auditing 
questions with authenticated lectures, and ciassi- 
fied C. P. A. problems with solutions and time 


allowances. 


XAMIN OUP 

The White Press Company, Inc., Dept. B, 
Departmental Bank Bldg., Washington, D. C. 

Send me on five days’ approval the books checked. 
O) Complete Set (Three Volumes, 1,139 pages), $15.00. 
O Volume I and Solutions, $7.50. ‘ 
00 Volume II and Solutions, $7.50. 
I agree to pay for the books or return them postpaid within 


five days of receipt. 


Write for Catalog of Accounting Books 
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Aren’t These the Very Accounting Facts 
You’ve Been Looking For? 


VOLUMB I 
Accounting Systems 
—Introduction 
—Theory of Record Expansion 
—Stores and Purchasing 
—Sales 
‘ash 
—Cost Accounts: Manufacturing 
—Internal Check Factors 
—lInstallation Preliminaries 
—Charts and Plans: Land, Floor, Lay- 
out, and Organization 
General 
Trading versus 


—Charts of Accounts: 

-—Chart of Accounts, 
Manufacturing 

—Retail Merchandising 

—Retail Merchandising (Continued) 

—Selling Goods on Commission 

—Summer Hotels 

—Garages 

—Foundries 

—Machine Shop 

—Knit _ 

—Clothin, 

—Geoperative Milk Manufacturing 

—INDEX 


VOLUME II 
Principles of Accounting 
PART I 
Survey of Bookkeeping and Bookkeeping 
Results 


—Business in General 

—Theory of Debit and Credit 

—Expense and Income 

—Outline of Double-Entry Bookkeep: 

—The Trial Balance: Classification »* 
Use of Accounts 

—Ascertaining Profits: The Six-Column 
Statement 


PART II 
Bookkeeping Devices and Practices 


—Controlling Accounts: The Columnar 
Journal 

—Cash Records 

—Sales and Sales Records 

—Purchase and Voucher 

—Other Types of Journals; Nominal Ac- 
counts; the Records 

—Expense Ledger 

at ay in the Bookkeeping Record 


PART II 
Financial Statements, and Adjustments 
of Bookkeeping Records Therefor 

—Adjusting Entries—A 

—Adjusting Entries—B 

—Adijusting Entries—C 

—Financial Statements of Sole- 

Proprietorships and Partnerships 

—Closing Entries 


W. SHAW COMPANY, 


= Huron and Erie Streets, Chicago 


Please send me for five days’ free examination the new 4-volume 
Accountants’ Encyclopedia, library buckram binding, gold stamped. 
look over these volumes and if entirely satisfied within 5 days after 
their receipt I’ll send you $3, plus few cents carriage charges, and $5 
a month for four months, $23 in all. 
and that will end the matter. 


ART IV 
Applications of Principles of Various 
ituations 
—Accounts of a Manufacturing Business 
—Net Worth Accounts Contributions of 
Owners 
—Net Worth Accounts. Disposal of 
Profits 
—Funded Debt Account 
—Changes in Ownership of a Business; 
Good-will 
—Single-Entry Methods 
PART V 
Valuation and Analysis Problems 
—Valuation Problems—Current Assets 
—Valuation Problems—Inventories 
—Valuation Problems—Capital Assets 
-—Valuation Problems—Liabilities 
—Analysis of Financial Statements 
Practice Set 
Written Assignments 


Index 
VOLUME III 
Principles of Auditing 
—Auditing: A Profession 
—Audits—Their Scope and Purpose 
— Starting the Audit 
—Mechanics of Auditing 
—Cash and Cash Resources 
—Accounts and Notes Receivable 
—Inventories 
—Deferred Charges; Investments and 
Funds 
—Plant Assets and Intangibles 
—Current Liabilities 
—Funded Debt, Reserves and Net 
Worth 
—Contingent Assets and ae 
—The Profit and Loss Accoun' 
—Completing the Audit: Dxhibits and 
Certificates 
—The Audit Report 


VOLUME IV 
Applied Budgeting 
—Business Control Through the Budget 
—Budget for Oil Companies 
—Applying the Budget System to Rail- 
roads 
—The Bank Budget 
—Budgeting for Newspapers and 
Magazines 
—Budgeting for Contracting and Con- 
structing Company 
—Budgeting for Metal Working Estab- 
lishments 
—-Budgeting for the Department Store 
—Budgeting for the Canner 
—The Budget for the Hotel 


—A Budget for the Ice Cream Industry 


—Budgeting for the Garment Industry 
—Budget Essentials 
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Right on Your Desk— 


The Accounting Tools That Save Your Day! 


If you are a practicing accountant, an auditor, or a bookkeeper, you 
will want and need this compact, concise fund of accounting control 
facts, easy to find, handy to use—right on your desk! 


There are really no two ways about it—these four handy volumes— 
embodying a clear-cut knowledge of costs, an accurate, usable fund of 
information on budget systems,'a thoroughgoing understanding of the 
newest accounting procedures, an adequate knowledge of the very best 


forms of accounting systems—give you just the information that will 
conserve your time—save your day! 


In What Are You Most Interested? 


Systems, Audits, Budgets, Financial Control? 
You will find all the facts you need in 
this surprising desk partner. 


As you turn over the pages of the Accountants’ 
Encyclopedia you will be amazed at the wealth of 
pivotal accounting control facts and figures dis- 
played. There is a complete procedure for a stand- 
ard audit outlined. There are numerous complete 
accounting systems built up around actual situa- 
tions quickly clarifying the system problems you 
meet from day to day. You will appreciate espe- 
cially the newest pointers on accounting for finan- 
cial control and on the application of the budget to 
business—to any specific business. Every account- 
ant will surely welcome the sane, easy-to-apply 
budgeting technique given for the first time in these 
unusual books —information on stabilized produc- 
tion, probable sales, expenses, departmental stand- 
ards and so on, for a wide variety of businesses. 
With accounting strategy such as this gathered 
from exhaustive investigation and from years of 
professional experience in the field, you don’t need 
to try costly experiments. They have been made. 
This saving to you alone will quickly repay the 
cost of the Encyclopedia. 


1576 Pages That Give the Facts 
You Need—Right When 
You Want Them! 


It pays to know immediately what steps to take 
when you approach a new accounting problem. It 
saves you time, effort, and money. The systems, 
plans, and methods so carefully described in these 
compact volumes have been found in actual use to 
supply the very information you will most likely need. 


Here are the various bookkeeping practices; the 
factors in accounting; the newest procedures in 
dealing with financial statements; net worth ac- 
counts, funded debts, valuation problems — current 
assets, inventories, liabilities and so on. How to 
start an audit, how to prepare the audit report, how 
to deal with cash, accounts receivable, deferred 
charges, plant assets, profit and loss accounts—all 
are carefully, clearly explained. 

2742 Proven Accounting Plans and Methods; 1576 Fact- 


Packed Pages; 265 Forms, Charts, Illustrations, Exhibits; 
4 Handy Volumes. Carefully Cross-indexed. 


Why not examine a set and judge 
for yourself? 


USE THE COUPON NOW! 
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the appeal was heard favorably by Mark Graves, the Tax 
Commissioner in whose jurisdiction inheritance taxes fell. 
Mr. Graves consulted with Franklin S. Edmonds, chairman 
of the Pennsylvania Tax Commission; H. F. Long, of the 
Massachusetts Tax Commission, and W. H. Blodgett, of the 
Connecticut Tax Commission. 

The result of the studies of these four tax officials was 
the passage in 1925 of reciprocal laws in New York, Penn- 
sylvania, Connecticut, and Massachusetts, which not only 
gave the relief asked for by the New York Stock Transfer 
Association, but went the association one better by repeal- 
ing, in the four states named, any inheritance tax on in- 
tangible property under jurisdiction of any one of the three 
states when such intangible property was part of the estate 
of a decedent resident in the fourth state. 

Report of the action of the four states was made to the 
National Tax Association conference in New Orleans in 
November, 1925, where tax commissioners and tax experts 
were present from nearly every state in the Union. Fur- 
ther report of the satisfactory results of the experiment was 
made at the National Tax Association conference in Phila- 
delphia in 1926. Almost immediately following this con- 
ference, bills were introduced in state legislatures all over 
the country, with the result that 17 more states and the 
District of Columbia are now operating in harmony with 
the original four. 


Federal Estate Tax.—The interest of a decedent at the 
time of death in real estate should be included in the gross 
estate under Section 402 (a) of the Revenue Act of 1921, 
notwithstanding the fact that the State law does not 
specifically authorize the sale of such real estate for the 
payment of administration expenses.—T. D. 4049, VI- 
31-3348. 





The amount of a bequest for charitable purposes contin- 
gent upon an event that may never happen is not deductible 
from the value of the gross estate in determining the value 
of the net estate under Section 403 of the Revenue Act of 
1918.—T. D. 4051, VI-32-3361. 


Universities. 
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ACCOUNTANCY 


UNIVERSITY COURSE IN 
BUSINESS AND PROFESSIONAL ACCOUNTING 


Secure, through Home Study, in your own spare time, and at very nominal expense, the iden- 
tical complete training in Accountancy as is given in day and evening classes of the greatest 






Federal Taxation 


Income Tax 
Estate Tax 
Excise Taxes 


In Mason’s United States Code An- 
notated the text of all the old Revenue 
Acts of Congress is printed: in full, with 
complete annotations to all court de- 
cisions, and all decisions of 


The Board of Tax Appeals 


Kept to date by Mason’s Code Quarterly 
Pamphlet service. 


A complete annotated statute along with your 
tax service. 


Three volumes, 4650 pages, black fabrikoid, 
gold labels, $45. 


Quarterly Cumulative Continuation Service, 
$10 per year. 


CITER DIGEST COMPANY 


Established 1909 
78 EAST THIRD STREET 
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This Complete Accounting course has been very successfully used by a number of leading 
Universities for many years. It is the result of a great many years of practical experience, 
and of study and research work of the country’s leading Certified Public Accountants. 






































Our plan of supplying instruction applicable for prac- 
tical business purposes and the methods of training are 
based on thirty-three years of actual experience in the 
non-resident field. 


Our complete accounting course, covering all branches 
of accounting, prepares you for executive and cost ac- 
counting, government auditing, or for C. P. A. Degree. 
In the event that a graduate taking the C. P. A. exami- 
nation should fail the Institute will, without additional 
cost, continue to coach the candidate until he is success- 
ful in passing. This special individual C. P. A. instruc- 
tion and coaching is based upon actual questions and 
problems given in various State examinations. Unlim- 
ited consultation service and privileges on training and 
on position held by student. 
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- National Institute of Accountancy, Inc. Dept. HS 
a Institute Building 

g 4753 South Parkway, Chicago 
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All coaching is done, and all papers are graded, by 
Certified Public Accountants only. Many other special 
features go further to make our course and service 
most exceptional and successful. 

Fill out blank below for complete information regarding our 
very unique plan and service. , ; 
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Repeats—That’s the proof of 
public favor—the real indica- 
tor of merit. Security Expan- 
sion Wallets have won uni- 
versal approval from account- 
ants, lawyers and bankers ev- 
erywhere because, by actual 
test, special Security con- 
struction adds from. 30 to 50% 
to the life of expansion wal- 
lets. They are built to keep 
intact and preserve, impor- 
tant business papers and docu- 
ments for filing and carrying 
purposes. Security expansion 
Wallets are made of tough 
leatherope. They are perfect 
in workmanship, pleasing in 
appearance, and give ultra- 
satisfaction in wear. Avail- 
able in any size or expansion. 
Get more for your money. 
Send your order today or 
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tions. 
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Court Decision Briefs 
(Continued from page 337) 


York, in Haberle Crystal Spring Brewing Company v. Jesse 
W. Clark, Collector. 

Income, Taxable.—Compensation received for services 
rendered in connection with receivership proceeding con- 
tinuing over a period of years, the amount of which de- 
pended upon outcome of proceeding, is not taxable as salary 
paid or earned at stated periods, but must be treated as in- 
come of year in which it is received. —U. S. Dist. Court, 
Dist. of Mass., in Wm. C. Forbes v. Malcolm E. Nichols. 


Injunction to Restrain Tax Collection—Injunction 
granted to restrain, pendente lite, the enforcement of regula- 
tions under the Oleomargarine Act, in so far as they may 
apply to a product alleged to be the same as that which 
a judge of the same District Court held not subject to tax 
under such Act.—Supreme Court of Dist. of Columbia in 
Baltimore Butterine Co. v. Mellon. 


A court may grant injunctive relief where the Collector 
has notified a taxpayer that he will collect under the oleo- 
margarine statute a tax on a product which a federal court, 
from whose decision no appeal was taken, had decided was 
not subject to the tax, and the taxpayer has no adequate 
remedy at law.—U. S. Dist. Court, Dist. of Rhode Island, in 
Higgins Manufacturing Company v. Frank A. Page. 

Loan Value, Shrinkage in.—A partner may not claim any 
deduction on account of shrinkage in value of partnership 
loan repayable in German marks due to depreciation in the 
value of the mark.—United States Circuit Court of Appeals 
for the Second Circuit in George Haviland v. William H. 
Edwards. 

Mutual Insurance Companies, Tax Liability—A_ local 
mutual life insurance company is not exempt from income 
tax under Section 231 (10), Act of 1918, and is subject to 
the tax on the issuance of insurance policies’ under Section 
503 of that act—U. S. District Court, D. D., Illinois, in 
Shelby County Mutual Life Association v. G. W. Schwaner, 
Collector. 

Personal Service Classification.—A corporation in business 
as an advertising agency which did not clearly and satis- 
factorily establish that capital was not a material income- 
producing factor is not entitled to classification as a personal 
service corporation under Section 200, of the 1918 Act.— 
U. S. District Court, W. D., Kentucky, in Thomas E. Basham 
Company v. Robert H. Lucas. 

Recovery of Taxes.—Taxes paid upon notice and de- 
mand from a collector, which demand was based upon a 
misrepresentation as to tax shown to be due by an audit 
of taxpayer’s return for 1920, may be recovered from the 
collector personally in an action of money had and received 
even though after such payment an agreement in writing 
of final determination and assessment under Section 1312, 
Act of 1921, was executed.—U. S. Dist. Ct., So. Dist. of Texas 
in J. W. Carter Music Company v. J. W. Bass, Collector. 


Recovery of Taxes.—Taxes voluntarily paid more than 
five years after the filing of the 1917 return to secure the 
return of Liberty bonds deposited by taxpayer to protect the 
liability of collector for withholding collection of the tax 
may not be recovered in an action at law.—U. S. District 
Court, S. D., New York, in George A. Mendes & Co., Plain- 
tiff, v. Frank K. Bowers. 

Review of Board Decisions.—A petition for review of a 
Board of Tax Appeals decision may be made where the 
whole proceeding before the Board, there remaining only 
the decision to be made, was not concluded before the pas- 
sage of the 1926 Act. —United States Circuit Court of Ap- 
peals, Seventh Circuit, in Chicago Railway Equipment Com- 
pany v. David H. Blair, Commissioner. 


Stamp Tax Liability—A trust organized for the purpose 
of providing money to pay taxes and. debts and wind up 
the business of a corporation in financial difficulties, the 
declaration of which provides that vacancies in office of 
trustee shall be filled by remaining trustees and that its 
provisions may be modified by_ trustees if assented to by 
majority of certificate holders, is not subject to stamp tax 
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imposed by the Acts of 1918 and 1921 upon issuance of 
stock by corporations—U. S. District Court, Mass., in 
Henry A. Hornblower et al., Trustees, v. Thomas W. White, 
Collector. 


Tax Claims, Priority of.—The claim of the United States 
for additional income taxes filed against a receivership estate 
is not entitled to priority, under Sec. 3466, Rev. Stat., over 
the holders of receivership certificates, nor does it con- 
stitute a lien, under Sec. 3186, Rev. Stat., on property in 
the hands of the receiver which is insufficient to pay receiv- 
ership expenses incurred.—U. S. Dist. Court, Dist. of Conn., 
in re Holmes Manufacturing Company, Receivership, v. United 
States. 

Taxable Income.—Compensation received for services 
rendered in connection with receivership proceedings con- 
tinuing over a period of years, the amount of which de- 
pended on the outcome of the proceeding, was held not 
taxable as salary paid or earned at stated periods, but must 
be treated as income for year in which received.—U. S. 
District Court, Mass., in William C. Forbes v. Malcolm E. 
Nichols. 





Fees received by the “standing examiner” or “auditor” 
appointed by Pennsylvania state courts to report on the 
financial standing of corporations applying for approval as 
sureties, indirectly paid by such corporations, are not ex- 
empt as compensation paid to officers or employees of a 
state, etc., since such compensation is not paid by the state, 
etc—U. S. District Court, E. D., Penn., in Philippus W. 
Miller v. Blakely D. McCaughn. 


Tax Liability of Stockholders—Held, the evidence does 
not establish that stockholders who received upon dissolu- 
tion of a corporation only the amount paid for their stock, 
have in their possession corporate assets impressed with a 
trust in favor of the Government for taxes due from the 
corporation.—U. S. District Court, E. D., New York, in 
United States of America v. Louis Klausner and Edmund Fain. 

Tax Refunds, Recovery by Government.—Taxes refunded 
under an order of the Commissioner of Internal Revenue 
acting within his statutory jurisdiction, cannot be recovered 
by the Government in a suit for taxes due and unpaid, in 
the absence of evidence that the refund was procured 
through fraud or mistake.—U. S. Dist. Court, E. D., Mich- 
igan, in United States of America v. Detroit Steel Products 
Company. 


Significant Decisions of the Board of 
Tax Appeals 


Bad Debts.—During the fiscal year ending June 30, 1919, 
petitioner determined to be worthless and charged off cer- 
tain debts totalling $562.45 which amount was deducted from 
gross income and allowed by the Commissioner. Petitioner 
clams that its determination of worthlessness and the 
charge-off in the fiscal year 1919 was erroneous and there- 
fore the collection in the succeeding year did not result in 
the receipt of income. Held, that the evidence is insufficient 
to show that the petitioner erred in determining the debts 
to be worthless and charging them off in the fiscal year 
ending June 30, 1919.—Hartford Hat & Cap Company v. 
Commissioner. Dec. 2628. : 
_The fact that the portion of services rendered on a con- 
tingent fee basis, to create a debt, were performed prior to 
March 1, 1913, does not alter the rule that the amount of a 
debt which has never been included in income, may not 
be claimed as a bad debt deduction, where the contingency, 
making the obligation due and payable, is not met until sub- 
sequent years. 


An obligation cannot be held to be deductible as a bad 
debt while a legal remedy is being actively pursued to re- 
cover it. 

Neither forgiveness of a debt nor disinclination to en- 
force payment, constitute the debt worthless to permit of 
deduction —J. Noble Hayes v. Commissioner. Dec. 2674. 

_ Building Repairs, Deduction for—The owner of a build- 
ing in poor condition entered into an agreement with a con- 
tractor to place the same in a tenantable condition. The 


September, 1927 THE NATIONAL INCOME TAX MAGAZINE 







Size No. 11—for Letters 






Sample Box | FREE 


USINESS firms and other organizations not us- 
B ing LIBERTY Boxes to file and store their 

old records and papers are invited to send for 
any one of the 19 standard sizes given below. 
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petitioner contracted to purchase such building at an agreed 


price and in addition to pay to the vendor the amount which tec 
the latter was required to pay to the contractor for the re] 
work to be done. The contract to purchase was executed wi 
and the building was placed in tenantable condition by the Es 
contractor, the petitioner paying the vendor for the cost of 
such work. Held, that the petitioner is not entitled to deduct, de 
: : as an ordinary and necessary expense, the amount represent- ho 
Inventories Appraisals ing the cost of the a done by the contractor.— au. 
H. Wilensky & Sons Co. v. Commissioner. Dec. 2624. a 
Bank Interest Insurance Collection of Taxes.—In 1924, the Commissioner and the th 
Sales Analyses Foot Ledgers petitioner executed a consent in writing to extend for one scl 
Cost Reports . year the period within which taxes for the fiscal year ended du 
Brok Check Bills and July 31, 1919, might be determined. At the time such con- sc! 
rokerage Pay Roll sent was executed, the statute had run on any assessment of ve 
Salesmen’s Commission ay fous tax. Held, that the tax might be er graen within the period | 
‘ provided for in such consent. Held, further, that such con- 
Daily Average Bank Balances sent is not void for want of consideration. - 
The Government is not barred in the enforcement of its los 
claims by any period of limitations, unless the claim clearly a 
ee falls within the limitation. his 
WE DO THE WORK AT YOUR Where no assessment of the tax was made before the tio 
enactment of the Revenue Act of 1924 and-the period within De 
OR OUR OFFICE which assessment might be made had not then expired, the 
tax may be collected within six years after assessment.— 
Joy Floral Company v. Commissioner. Dec. 2650. 6 
10 


Collection by Distraint—The provisions of Section 278 
(d) of the Revenue Act of 1924, providing that a tax as- 
sessed within the statutory period may be collected by dis- 


J 
Swanson Calculating traint or by a proceeding in court, begun within six years 


after the assessment of the tax, have no application to an 
Com an assessment made before the enactment of that Act.—WNa- 

p 4 tional Products Company v. Commissioner. Dec. 2611. 
GEO F G A BEL Deductions from Gross Income.—Premiums paid by a 
° ° corporation upon insurance on the lives of its officers, such 
Phones: 300 West insurance being assigned as security for a loan, are not de- 
Dearborn 5163 CHICAGO Adams St. ductible in computing net income under the Revenue Acts 


Central 6190 of 1918 and 1921. Section 215 of such acts followed.—Joy 
Floral Company v. Commissioner. Dec. 2650. 


WASHINGTON SCHOOL of ACCOUNTANCY 
(Coeducational) 


Three-year course leading to B. C. S. (Bachelor of Commercial 
Science) Degree. 


Additional Year’s work required for M. C. S. Degree. 


st 
of 





Scientifically outlined course—Standard Textbooks. 
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(See current catalog for list of students who have passed C. P. A. 
examinations. ) 


Classes conducted at hours convenient to employed students. 


EVERY ACCOUNTING INSTRUCTOR A CERTIFIED PUBLIC ACCOUNTANT 
For catalog and further information write 


J. A. Betz, Ph. D., Director 


DISTRICT OF ~ CevCe COLLEGE 
(Y. M. C. A.) 


1736 G St., N. W. Main 8250 
Washington, D. C. 
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Distributions from Reserves, Taxable—Where the trus- 
tees create an unauthorized reserve out of trust income to 
replace depreciated assets of the corpus, the depreciation 
withheld was distributable and taxable to beneficiaries.— 
Estate of Virginia I. Stern v. Commissioner. Dec, 2652. 


Inventory Losses.—In taking inventory in 1919 petitioner 
determined that it had a surplts of merchandise, which, 
however, was in marketable condition, and thereupon it in- 
augurated a sales campaign to dispose of such surplus. A 
part of the surplus was sold in 1920, but it was found that 
there was no market for the greater part which was then 
scrapped during the year. Held, petitioner is entitled to re- 
duce its inventory for the year 1920 on account of the 
scrapped merchandise.—American Manganese Steel Company 
v. Commissioner. Dec. 2614. 


Losses, Deductions for—Embezzlement by an , sasieantealete 
of moneys entrusted to him by his employer, occurring and 
continuing over a period of five or six years, and causing 
loss to his employer, does not warrant the allowance of the 
amount as a deductible loss to the employer in computing 
his taxable income in a subsequent year when the defalca- 
tion was first discovered—John H. Farish v. Commissioner. 
Dec. 2640. 















































Where a close corporation, desirous of acquiring addi- 


of selling such bonds to obtain the needed capital and the 
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177 North State St., Chicago, IIl. 
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1928 
Massachusetts. 
| Tax Service 


UR completely revised loose-leaf Service for 
1928 will be ready for delivery September 
1, 1927. Contains full information on Corpo- 
ration, Income, Inheritance and Stock Transfer 
| taxes and is kept constantly up to date through- 
out the year by frequent mailings. Also contains 
| lists of exempt and taxable securities and securi- 
ties which refund the Massachusetts tax. A com- 
| plete list of all business corporations (both 
domestic and foreign) doing business in Massa- ~ 
| chusetts is furnished free with each Service. 
| Loose-Leaf Edition ..........$35.00 per year 
Bound Edition (without cur- 
rent mailings) ............ 10.00 
Published in Boston where the 
tax laws are made. 


| Massachusetts Tax 


Clearing House 


80 Federal Street 
Boston 
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tional capital, purports to purchase Liberty bonds from its 
stockholders at par for preferred stock, with the expectation 
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sands needed. Only 9,000 Certified Public Ac- 
countantsin U.S. Many earn $5, 000 to $20,000. 


We train you thoroly at home in your spare 
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accounting positions. Previous bookkeeping 
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bottom, not a worn part in the whole machine. canal 
plete with tools, cover, etc. Ata big saving. But 
you'll have to act promptly! 
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bonds are immediately sold, as contemplated, for less than 
par, the transaction amounts to a process of acquiring cap- 
ital and does not constitute a purchase and sale of bonds 
by the corporation at a loss; and the invested capital allow- 
able for such bonds, being measured by their value, was 
their actual value presumptively established by their selling 


ot at M. I. Wilcox Company v. Commissioner. Dec. Oyer(se ‘Inquiries 


Net Loss Deductions.—Where two corporations are af- 
filiated for a portion of 1918 and for 1919 and 1920, and 
a net loss is sustained by the group for 1919, no part of 
such net loss may be carried forward to 1920, under the 
provisions of Section 204, Revenue Act of 1918, where the 
net income of the group for the fractional period in 1918 is 
in excess of the net loss of the group for 1919.—American 
Steel Company v. Commissioner. Dec. 2609. 
Non-constructive Income.—Bonuses were credited upon 
the books of a corporation to its principal stockholders, 
the petitioners, but were not actually paid to them during 
the taxable year. Held, that the petitioners did not receive 
the bonuses during the taxable year and they are not liable 
to income tax upon them.—H. Benj. Marks and Isaac Marks 
v. Commissioner. Dec. 2665. on , a dad 
Partnerships.— Whether a partnership exists between cer- leet Ute at mete sore See 
tain individuals who agree in one state to buy and operate bas ae yp Bg = pone Mee nl = 
an oil lease in another state is governed by the laws of the tive customers listed. 
state where the agreement is made rather than the state Valuable information is also given as to 


. : how you can use the mails to secure 
where the agreement is to be carried out.—Alger Melton v. orders and inquiries for your products 


Commissioner. Dec. 2629. or services. 
" Write for Your FREE Copy 
Treasury Rulings R. L. POLK & CO., Detroit, Mich. 
Consolidated Returns.—An election by the M Company Largest City Directory Publishers in the Werld 
and the O Company, which were affiliated under Section ices Gar ae ee 
240 of the Revenue Acts of 1921 and 1924, to file a con- 
solidated return for the two companies for the fiscal year 
ended July 31, 1924, applies to the whole of the fiscal year 
and not simply to the part thereof falling within the cal- 
endar year 1924.—G. C. M. 2123, VI-32-3355. 
Depreciation, Computation of—The Bureau will neither 
approve nor disapprove the use of the declining balance 
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mental differences between methods of avoiding or 
ETMOD reducing taxes which may safely be regarded as ef- 
fective and lawful, as distinguished from forbidden eva- 
sion, and SECOND, to furnish synopses of all tax s 
tems, State and Federal, showing requirements for 


Assessments, Returns, Rates, Exemptions, Deductions, 
BN) Collections, Penalties, etc. 


Mr. John H. Sears, author of Sears’ “Trust Estates,” ——S———— 
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tax problems for years. eat accumulation of lega Atay 
eR. pio alls pn na ea inderesation on this topic is now offered the ATE & FEDERAL 
The Old South Press, profession in practical form, fully annotated. SYSTEMS 
12@ Broadway, New York, N. Y. | = 
Please send, prepaid, “Sears on Minimis- Large business concerns find it profitable to 
img Taxes,” Buckram, fer which I enclose | employ legal tax experts to put into effect tax 
saving methods, which, like devices for reduc- 
ing insurance premiums, put money in the 
bank. It is equally profitable for every tax- 
payer, and is now made possible through the 
use of Sears on MINIMIZING TAXES. 
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method of computing depreciation in advance of the audit 
of taxpayer’s return.—I. T. 2369, VI-31-3341. 

Examinations of Tax Returns.—A shareholder of a sub- 
sidiary corporation owning 1 per cent or more of the out- 
standing capital stock may inspect only that part of the 
return of the consolidated group which shows the income 
of the subsidiary in which the stock is held. If the income 
of the subsidiary can not be identified in the consolidated 
return, there is no authority in the law which would au- 
thorize an inspection of the consolidated return by a share- 
holder of a subsidiary. (Applicable under Revenue Act of 
1926.)—G. C. M. 1076, VI-33-3366. 

Gross Income.—Amounts received by a beneficiary from 
the trustee under a will as a distribution of royalties paid to 
the trustee under a lease of coal lands executed by the 
testator are income within the meaning of the Income Tax 
Acts. (Revenue Acts of 1917 and 1918.)—T. D. 4058, 
VI-33-3367. 

Interest on Deficiencies.—A notice in writing consenting 
to the immediate assessment and collection of a proposed 
deficiency in tax, in which notice the taxpayer expressly 
reserves the right to appeal to the United States Board of 
Tax Appeals for a review and determination of the entire 
deficiency, is a sufficient compliance with Section 274 (d) of 
the Revenue Act of 1926 to curtail the interest period pro- 
vided for in Section 283 (d) of said Act; likewise the filing 
of such a notice consenting to the immediate assessment and 
collection of a portion of the proposed deficiency in tax 
(without waiving the right to file a petition with the Board 
of Tax Appeals in connection with the entire deficiency) 
would curtail the interest period provided for in Section 283 
(d) upon such portion of the deficiency.—G. C. M. 2010, 
VI-30-3328. 

Oil or Mining Properties, Depreciation.—In determining 
the gain or loss from the sale of oil or mining properties, 
the basis is required to be diminished by the aggregate de- 
preciation or depletion to which the taxpayer was entitled 
since the date of acquisition of the property or March 1 
1913, as the case may be.—T. D. 4046, V1-30-3335. 
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Visualizes recorded facts to executives 
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Property Exchanges.—Section 202 (c) (3) of the Revenue 
Act of 1921, which deals with exchanges of property, is in- 
applicable to a transaction which reflects a transfer of 
property for a consideration in money which may properly 
be regarded as a sale—G. C. M. 1977, VI-31-3343. 

Special Assessment.—The provisions of the Revenue Act 
of 1918 authorizing the Commissioner of Internal Revenue, 
in the cases specified in Section 327, to determine the tax 
as provided in Section 328 confer a discretionary power, and 
his determination that Section 328 is inapplicable is final in 
the absence of bad faith or an abuse of discretion. 

Where the Commissioner of Internal Revenue in good 
faith determines that Section 328 is inapplicable, a court is 
without jurisdiction to award a judgment for the recovery 
of an excess-profits tax assessed under Section 301 on the 
ground that it should have been computed under Section 328. 
—T. D. 4048, VI-31-3345. 
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The Limitations on the Refund of Excise 
Taxes 
(Continued from page 327) 


The senator might as well have added that the 
views expressed by him are the views of the Fed- 
eral courts, the Court of Claims, and the United 
States Senate. The Revenue Acts support the Sen- 
ator’s clean-cut views. Until now, the Treasury De- 
partment has made these refunds, and continues to 
make like refunds for overcharges on imports, as 
well as all other internal revenue taxes determined 
to have been illegally collected. 

One of the arguments advanced by the Treasury 
Department as necessitating this provision of law 
was the fact that former employees of the Depart- 
ment are financially interested in some claims for 
refund. Does this fact justify Congress in legisla- 
tion preventing the taxpayer from _ recovering 
money illegally collected from him merely to 
chastise the former employee and to prevent him 
from receiving a fee for advice which should have 
been furnished the taxpayer, gratis, by the Depart- 
ment. If it is desirable to circumvent former em- 
ployees whose services the Government was unable 
to retain, and prevent them from using the ex- 
perience gained while ekeing out a precarious 
existence on the pitiftil salaries received from the 
Government, would it not be more seemly for the 
Government to accomplish this end by adopting a 
policy voluntarily advising the taxpayer of his 
rights, where he is known to be paying taxes which 
are not properly due under the law? 


Annual Waste in Public Expenditure Is 
Estimated a Half Billion Dollars 


HERE are approximately 750,000 separate local 
taxing and spending units in the United States, the 
majority of which are able to create bonded indebted- 
ness or anticipate tax levies of future years, according 
to a survey just completed by the National Industrial 
Conference. Spending units, such as bureaus or de- 
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This standard size 25-volume set 
of Modern American Law, cited 
by Supreme Courts as “M. A. L.,” 
is the basis of the Blackstone 
course. 


HE field of business venture which comes under the ex- 

amination of the accountant in modern practice has 
become so broad that a thorough knowledge of law and 
equity is well nigh indispensable. 

In an address before the ninth annual meeting of The 
American Association of University Instructors in Ac- 
counting, Mr. Edward E. Gore, C.P.A., of Chicago, and 
a former president of the American Institute of Account- 
ants, said in part: 












“* * * The modern tendencies of accounting practice are such 
as * * * call for training in the law in directions that have 
heretofore failed of recognition. This tendency suggests the 
desirability of extending the courses provided for the primary 
education of the public accountant * * *, These courses of 
study are almost entirely of a legal nature. * * * It is cer- 
tain that both the accountant and the lawyer need to know more 
about each other’s profession than 
has ever been the case before.” 
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direct the student’s study efforts carefully, provide him 
with the written work to be done, and call his attention to 
the rules of law pertaining to his regular daily affairs. 
The LL. B. degree is conferred upon graduation. 

Included among the prominent legal authorities who 
have contributed text and lesson material to the course are 
Justices Taft and Sutherland, of the U. S. Supreme Court, 
the deans of eight leading resident law schools, and fifty 
= professors, lawyers, and state supreme court 
judges. 


Law Training Increases Accounting Practice 


There is evidence to show that advanced law training, 
such as the Blackstone Institute provides, enables public 
accountants to increase their practice and come in contact 
with lines of work they would not 


Spare Time Law Training 


Accountants who appreciate the 
value of additional law study can 
get, where residence instruction is 
impractical, the training they need 
through the extension law course 
conducted by the Blackstone In- 
stitute. 

This course, in addition to the 
usual business law subjects, also 
covers the field of Adjective Law. 
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GOOD REASONS 


1. Blackstone Institute teaches one subject 
only—Law, and its present course is based on 
36 years of experience in non-resident educa- 
tional work. 

2. The instruction method is a combination 
of text reading and study of leading illustrative 
as the best and 


cases—a method recognized 
most thorough plan yet devised. 

3. The authors of the Blackstone course are 
outstanding authorities in the field of law. 


They know what law you need and how to 
teach it to you. 


otherwise obtain. 

This explains why in recent 
years accountants have been turn- 
ing to the Institute in constantly 
increasing numbers and it is to be 
noted that the majority of these 
are established practitioners who 
already possess the C. P. A. cer- 
tificate. 


Write for Details 


The complete story of Black- 
stone training for accountants is 





Instruction is given in the law of 
Evidence, Pleadings in Civil Ac- 
tions, Practice in Civil Actions, Equity, Equity Pleading 
and Practice, Attachment and Garnishment, Judgments 
and Executions, Courts, Taxation, Probate Law, Bank- 
ruptcy, Real Property, Landlord and Tenant, Private Cor- 
porations, Partnership, and 45 other subjects. 

Many successful attorneys are graduates of this course. 


The Outstanding Law Course : 


_The Blackstone Institute delivers to its students imme- 
diately upon enrollment the complete set of text books for 
the entire course—not one volume at a time. 

_This is the famous 25-volume Modern American Law 
library, cited as standard and authoritative by the courts 
of last resort. (See illustration in miniature above.) This 
library forms the basis of the course and because of its 
elaborate indexing system serves immediately as a valuable 
teference work upon the entire field of modern dry law. 


Elaborate Lesson Material 


But the set of text books is only one part of this rather 
unusual course. There is, in addition, the instructive les- 
son material mailed at regular intervals. The lessons 







































given in an attractive 128-page 
book, “The Law-Trained Man.” A 
copy will be sent you free upon request. 
Use the convenient coupon below or ad- 
dress a post card request to Blackstone In- 
stitute, Dept. 346, 4753 Grand Boulevard, 
Chicago, Illinois. 


Blackstone Institute 
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Chicago, Il. 
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copy of your free 128-page book, “The Law Trained 
Man,” and details of your law course and service. 
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partment of states, cities, counties or other municipal 
corporations, generally: live entirely on specific bud- 
getary appropriations and consequently are without 
power to tax or borrow. 

It is estimated that the total net bonded debt of 
the states and their political subdivisions is slightly less 
than $12,000,000 but with the annual increase running 
close to $1,000,000,000. The Board, however, asserts 
that $500,000,000 is wasted annually by local govern- 
ment spenders, and suggests that the situation be rem- 
edied by making the details of tax levying and borrow- 
ing, as well as spending, subject to supervision and con- 
trol by central bodies such as the county boards in 
Oregon, Oklahoma and Ohio, or by state commissions 
such as exist in Indiana, Massachusetts and New 
Mexico. 

The imposition of tax limits on a municipal cor- 
poration does not necessarily prevent heavier borrow- 
ing than would otherwise be the case, it is pointed out. 
Where a municipality must keep its debt ratio within 
the 7 per cent limit of assessed valuation in order that 
the obligations may be legal for investment by savings 
banks in New York State, a certain measure of restric- 
tion is necessarily placed on further borrowing, but the 
real remedy lies in central control. 


On this subject, Professor Wylie Kilpatrick of the 
University of Virginia, in a pamphlet issued by the 
Municipal Administration Service of New York, re- 
views local budget making and borrowing in Indiana 
and Iowa. This pamphlet is to be followed by a book 


covering the situation as it exists in each of the forty- 
eight states. 
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Iowa Sets Good Example for Other States 
By Reducing Tax Rate 


OR the third time since 1925 tax rates have been 

reduced in the State of Iowa. The new levy, which 
will be in effect for the next two years, of 7.68 mills 
is 12 per cent less than last year’s rate. 


The total tax levy for state purposes will be 9 mills 
yearly for the next two years, as compared with the 
old rate of 10 mills. The 1.32 mills above the 7.68 is 
for the soldier bonus retirement fund. 

Farm lands were reduced an average of 3% per cent, 
in valuation and other property was left substantially 
as heretofore by the Executive Council. The valuation 
of two railroads was slightly increased and the trans- 
mission lines were raised slightly. 

The cut in farm land valuation follows a decrease of 
10 per cent made two years ago. Valuation among all 
counties was first adjusted and then a flat 2 per cent 
cut was made, effecting an average reduction of 34% 
per cent from reported valuations. Farm land valua- 
tion was fixed at $109.50 an acre as against $115 two 
years ago. It is assessed at about 70 per cent of this 


valuation. 
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How the Federal System Heats Water in Summer 


REMEMBER that with the independent water heater the janitor is constantly 
shoveling fuel to maintain a hot water supply. With the FEDERAL installed in 
your building he merely closes the main steam and return valves of the boiler. 
The fire produced by the burning of the garbage insures a constant supply of hot 
water daily, by adding a small amount of fuel... With the water in boiler at 
190° F., the FEDERAL system will supply hot water at no less than 150° F. and at no time 
under these conditions will the temperature of hot water supply be less than 120° F. 
This Boiler Equipped to Burn Coal Without Oil Burner If Desired 


The Federal All Steel Water Tube Boiler contains all the principles of the latest and most 
efficient water tube boilers in practical use today. It generates steam more economically. 
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506 So. Wabash Ave. Phone: Harrison 2994 Chicago, IIl. 
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THE COMMERCIAL LAW 
LEAGUE JOURNAL 


The Official Magazine of the Commercial 
Law League of America 


The subscription price of this timely and 
interesting monthly publication is only $3.00 
per year, which amount is included in the 
$6.50 per year membership dues to the Com- 
mercial Law League of America. 


USE THIS COUPON 


THE COMMERCIAL LAW LEAGUE OF AMERICA, 
137 S. LaSalle Street, 
CHICAGO, ILL. 


Please send me sample copy of the Commercial Law League Journal and particulars concerning 
the Commercial Law League of America. 
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TAX SERVICE CABINET 
SPECIAL CONSTRUCTION—LOW PRICE 


You can now have a permanent, handy cabinet for your Tax Services and books on kindred subjects. Segre- 
gated—at YOUR elbow—easily kept in apple-pie order, and best of all, made to fit your personal requirements. 

This especially constructed cabinet is the result of a survey made among tax practitioners. These users of 
Tax Services are enthusiastic in welcoming a case designed for utility, efficiency and comfort. 

Hand made by skilled cabinet makers, of sturdy construction, hand rubbed and mahogany finished. 

Thirty-six inches high, it contains two shelves at just the right slant, each twenty-eight and one-half inches 
long which will house twenty volumes of Commerce Clearing House Services. 

So certain are we that you wish to own this cabinet that we are manufacturing a large quantity and now 

offer you the privilege of ordering them on approval. 


ust fill out the coupon and mail or attach to your letterhead and we will see that your cabinet goes for- 
ward at once. 


$16.00 plus express charges. : 
Cabinet Goes on Approval 
Specialty Office Equipment Co. Mail Today 


26 Quincy Street Specialty Office Equipment Co., 
CHICAGO, ILLINOIS 26 Quincy Street, 
* Chicago, Illinois. 
Please express the Service Cabinet to: 


HOME CABINET—TOO 


This is also a wonderful convenient piece of furni- 

ture for the Home. We will give $1 discount 

on each cabinet where more than one is ordered. SS 
It is understood that I have the privilege of examination for 


five days by which time I will remit $16.00, or hold cabinet 
subject to your instructions. 
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SAFETY 


The channels of the laws’ delay 




























Grow worse and worse from day to day. 
The lawyer works from dawn to dusk 
To find a case in point. It must, 

When ascertained, be checked to know 
What changes later cases show. 

The Courts’ decrees, though Heaven sent, 
Each day upset some precedent. 
Decisions rendered all the while, 
Reports now published by the mile, 
The lawyer finds, much to his sorrow, 
What's good today is bad tomorrow. 
The Legislatures do their share 

In passing new laws everywhere 

On every subject ‘neath the sun, 

Their ceaseless efforts never done. 
Thus follows as the night the day 

The virtues of the Shepard way, 

Where every case must correlate 
Citation history, up to date. 


a THE FRANK SHEPARD COMPANY toneagaceted 


Publishers of 


SHEPARD’S CITATIONS 


76-88 Lafayette Street New York 
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Now You Can 


COMBINE YOUR INCOME TAX LIBRARY 


OF ALL YEARS 


IN ONE VOLUME 


4000 Pages, Bible Paper 


ONE INDEX—650 PAGES—THE MOST EXHAUSTIVE 
EVER BUILT. THIS ALSO GIVES DIRECT CITA- 
TIONS TO OFFICIAL SOURCES. 
Under ONE FINDER BY ARTICLE NUMBERS for everything 
under EACH Article of the Regulations. 
ONE CITATOR. 
ONE FINDING LIST FOR EACH CLASS OF MATERIAL. 


CONSOLIDATED U. S. INCOME TAX LAWS 
Regulations, Rulings, Cases, 1861-1926 (Inclusive) 


Coordinate your whole library—fill in all gaps. 
Show instantly which Law is applicable. 


WIL L Make it easy for you to construe each Act by analogy with all other Laws and 





Regulations. 
Automatically reveal the relation of much additional material on most questions. 
Save much time—save shelf room. ’ 

Pay for itself many times over. 


PROVE THAT IT IS INDISPENSABLE— 


THE ONLY MASTER TAX LIBRARY 


In a Single Volume — Covering Everything Ever Issued 


How many times have you been aggravated beyond words in working out the application of 
ee Decisions and Rulings, together with the various Laws and Regulations, to actual 
problems 

Probably your office is now burdened with dozens of volumes and bulletins on Income Taxes. 

The more you have, the greater the difficulties in using them effectively. 

Regardless of claims, this is THE ONE and ONLY work that brings together and compares in 
one place in the text, on any question, EVERYTHING EVER ISSUED on Federal Income Taxes. 

THIS WORK GIVES YOU THE BENEFIT OF YEARS OF EXPERIENCE OF A HIGHLY 


SPECIALIZED ORGANIZATION. COMPARE THIS VOLUME WITH YOUR WHOLE LIBRARY 
FOR EFFICIENCY. 


_ No matter what other Services or books you now have on Income Taxes, you should at least examine 
this volume—at your own convenience—without cost or obligation. 


JUST OFF THE PRESS 
$30 PER VOLUME = iene 

















‘SSBB SSS BSE SSS SSS SSS eee ee 


Commerce Clearing House, Inc. 
Loose Leaf Division of 
The Corporation Trust Co., 
231 S. La Salle St., 
Chicago, IIl. 

Send 1927 “Consolidated Laws’ for 
15 days’ free trial. We will return the 
volume within 15 days or send you $30 
on receipt of statement. 
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s ARE ARRAS ACA 


eS 
REDIREF 
UM TY 


VISIBLE RECORDS 


Bring Speed, Simplicity, Economy and Efficiency to 
Modern Record-Keeping 


Loose Leaf Visible Records have proved themselves 
practical and valuable throughout Office and Fac- 
tory. Rediref Loose Leaf binders are being adopted 
for many reasons, the more important being— 
They give fast location of accounts (40 or more 
records before the eye at one time). 
They afford quick reference (being light, com- 
pact and: easy to handle). 
They aid ease and speed of posting (having a 
flat writing surface and non-interfering prongs). 
They save space; they save time; they give maxi- 
mum results for minimum investment and oper- 
ating cost. 


Accounts Payable 
Accounts Receivable 
Collection Follow-up 
Credit Records 


Rediref is unique in the Visible Record field. It 
combines for the first time the ease of reference of 
the card file; high capacity of the prong binder; 
and flat-opening sheets in writing position, hereto- 
fore exclusively a ring-book feature. 


The Visible Record Binder has an all-steel back, 


Membership Lists 
Personnel Records 
Production Records 
Purchasing Data 


One problem of Visible Record equipment is the 
shifting of sheets within a series, or bank, to permit 
the insertion of new accounts. In this device the 
problem is solved by the use of a Shift Bar consist- 
ing of two pieces of nickel-plated spring steel, 
hinged at one end. By its use a number of sheets 
may be lifted bodily from the prongs and replaced 
in any desired location. It is speedy in operation, 
simple to use and economical. 


Rediref Visible Records are being used to advan- 
tage in every department of business. A few 
classes of records kept in this way are— 


Quotation Records 
Real Estate Records 
Stock Records 
Trafic Records 


exposed parts nickel-plated, fitted with a simple, 
positive, duplex mechanism which affords two dif- 
ferent open positions—one for posting and one for 
shifting sheets. 


Rediref Visible Binders, sheets and indexes are car- 
ried in stock by the better stationers the country over. 


Ask your stationer or write us for a free copy of our new booklet, 
“Rediref Visible Records” 
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WILSON -JONES COMPANY 


NEW YORK 


SAN FRANCISCO 
310 Broadway 


GENERAL OFFICES AND Facto 
3300 323 Market Street 


RY 
FRANKLIN TARD 


CHICAGO 














MERCEDES 


The Most Efficient Machine for Multiplication and Division 


Sak 
~ 


_ 
4 


Ss 


KARAS 


Mercedes Calculating machine, model 8, multiplies 
and divides automatically by only three steps as follows: 


1. Set in the multiplicand or divisor. 

2. Set in the multiplier or dividend. 

3. Release the carriage and the proven answer is 
given. 

While figuring one problem the clerk sets in the 
next number and writes down the result. 


We will gladly give more information and 
a demonstration. 


RALPH C, COXHEAD CORP. 


Fifty-third floor-—Woolworth Building 
New York, N.Y. 









FIFTEEN YEARS BUILDING CALCULATING MACHINES-~NOTHING ELSE 















A Complete Figuring Maci:ine 
Electric or Hand 
Models 


How can 
you decide what 


to demand ina 


FIGURING 
MACHINE? 


IY JOHN M.LUND General Sales Manager 
cMarchant Calculating Machine Co. 





Ly a figuring machine, as in an automobile, 
there ought to be certain standards of perfor- 
mance. 

















Any machine meeting these standards is good _as true-figure dials, the noiseless bump-free 
enough to buy and use. carriage, and the aligned readings so quick and 
restful to the operator’s eyes. It is the test of 


In building the Marchant, we demanded from a complete figuring machine. 


our engineers sixteen principles, all necessary ; : 
to a complete figuring machine, and resulting Our nearest representative will gladly demon- 
—as it proved out—in an operating efficiency Strate The Marchant Test ‘for you. Telephone 
increase of from 25% to 40%. or drop him a line, or write us direct for the 
booklet, “Sixteen Improvements in Calculating 
Machine Performance”. Mail the coupon 


today. 


This list of sixteen basic principles we call 


“The Marchant Test” and you will find it 


on this page. Read it over and you will see —— 
h ‘ . t two. butall of th Executives concerned with confidential figures and quick 
WAY WC require BOLONE, OF TWO, DULAN O wae estimating will be interested in the “Little Marchant,” 5 x 11 


fundamentals. It includes such improvements _ inches. It beats a slide rule. Write for Leaflet B. 


Before you decide—see the Marchant 

































Demand these advantages USE THE - Quiet start and stop motor. 
for your machine : - 10. Automatic multiplication— right 
1. Anyone can run it. MARCHANT TEST hand control. 
2. Visible dials for all factors and , ; 11. Direct subtraction. 
results. | 3 In buying a new Calculating 12. Automatic repeat addition. 
3. “True Figure” register dials. Machine. 13. Build-up div:sion. 
4. Horizontal straight line reading. D) To determine whether you should 14. Automatic stop control for all 
5. Dials spaced for easy reading. * changethe machine you now kavc. operations. 
6. Automatic electric dial clearance. 15. Maximum “carry-over” capacity. 
7. Noiseless bump-free carriage. —* 16. Mini c 
3 Be alae - Minimum desk space. 
8. Automatic position indicator. 
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Sales and NX A a Cl A N ! 
Service Headquarters 
New York, Boston, Philadelphia OF. C T G MACH E 
Atlanta, Birmingham, Buffalo aS Op IN IN 
Cincinnati, Cleveland, Chicago 


Indianapolis, Detroit, Pittsburg te @) M PAN Y 


Minneapolis, Kansas City 


thy may ee err Factory and Executive Office 


Marcuant CALcuLaTING 
Macaine Company 


Oakland, Ca if. 


I wish to see the booklet, «*Sixteen Improve- 
ments in Calculating Machine Performan ae 


Name 
Portland, Seattle 
and in OAKL AN D Firm 
75 other cities in the United States Cc ALIFORN I 7% 
Canada and Foreign Countries Pe - —_ 
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